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Fishery conservation and management: 
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Lake Mead National Recreation Area, AZ and 
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assisted programs 
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Whitesand-Greens Creek Watershed, MS 


Transportation Department 

See also Federal Aviation Administration. 

NOTICES 
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Agency information collection activities under 
OMB review 


Separate Parts in This Issue 


Part Il 
Department of Health and Human Services, Food 
and Drug Administration 


Reader Aids 

Additional information, including a list of public 
laws, telephone numbers, and finding aids, appears 
in the Reader Aids section at the end of this issue. 
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CFR PARTS AFFECTED IN THIS ISSUE 
A cumulative list of the parts affected this month can be found in 
the Reader Aids section at the end of this issue 





Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


DEPARTMENT OF AGRICULTURE 


Soil Conservation Service 
7 CFR Part 651 


Acquisition of Real Property Under 
Federally Assisted Programs 


AGENCY: Soil Conservation Service 
(SCS), USDA. 


ACTION: Final rule. 


SUMMARY: This rule is a minor revision 
of the procedural requirements on the 
acquisition of real property under 
federally assisted programs 
administered by SCS. The purpose of 
the changes are to refine, update, and 
simplify some of the procedures 
pertaining to real property acquisition 
by project sponsors. 

EFFECTIVE DATE: August 14, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Wayne F. Maresch, Director, 
Administrative Services Division, Soil 
Conservation Service, USDA, P.O. Box 
2890, Washington, D.C. 20013. Tel. (202) 
447-5111. 

SUPPLEMENTARY INFORMATION: 


I. General 


The rule has been reviewed under 
USDA procedures established in 
Secretary's Memorandum 1512-1 to 
implement Executive Order 12291 and 
has been classified “nonmajor.” 

This rule will not affect the national 
economy by $100 million or more and 
will not cause a major increase in costs 
or prices for consumers; individual 
industries; federal, state, or local 
government agencies; or geographic 
regions. It will not have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic-or export markets. Wilson 
Scaling, Chief of the Soil Conservation 
Service, has determined that this action 


will not have a significant economic 
impact on a substantial number of small 
entities. 

The rule will govern a program of 
technical and financial assistance in 
which participation is voluntary. Thus, it 
will not impose an unnecessary 
regulatory, information, or compliance 
burden on small businesses, 
organizations, or governmental 
jurisdictions as defined in the 
Regulatory Flexibility Act, Pub. L. 96- 
354 (5 U.S.C. 601). 

II. Discussion 

On March 27, 1985, (50 FR 12034) SCS 
published a proposal to make minor 
amendments to 7 CFR Part 651 to refine, 
update, and simplify some of the 
procedures pertaining to real property 
acquisition by project sponsors. At that 
time, SCS solicited written comments 
from interested persons regarding the 
proposal amendments. One comment 
was received from a sponsor of Pub. L. 
83-566 watershed projects. 

Comment: The commenter objected to 
deleting the procedural requirement that 
sponsors submit real property 
documents to SCS for a review of 
adequacy. The objector believed that 
this change would reduce SCS services 


‘provided sponsors and thus cause 


sponsors increased legal 
responsibilities. 

Response: Pub. L. 566, Sec. 4, provides 
that land, easements, or rights of way 
needed to install project measures are to 
be acquired without cost to the Federal 
Government, except for some projects 
with special features. This provision 
makes sponsors responsible for all legal 
services and related expenses, and 
accordingly it means SCS is not 
authorized to provide such services. 
Therefore, SCS does not believe that 
abolishing its review of real property 
documents constitutes a shift of legal 
responsibilities from SCS to the 
sponsors. The change is essentially 
procedural in nature. The change 
requires that SCS accept a sponsor 
certification of adequacy, supported by 
an attorney’s opinion, rather than 
proving adequacy to SCS by furnishing 
copies of the real property documents so 
SCS can examine them. 

List of Subjects in 7 CFR Part 651 

Flood prevention, Grant programs— 
natural resources, Soil conservation, 
Water resources, Administrative 
practice and procedure. 
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PART 651—[AMENDED] 


Accordingly, 7 CFR Part 651 is 
amended as follows: 

1. The authority citation for Part 651 
continues to read: 


Authority: 42 U.S.C. 4601-4655. 


2. Section 651.23 is removed from the 
Table of Contents. 

3. Section 651.10 is revised to read as 
follows: 


§ 651.10 Responsibilities of sponsors. 

(a) Paying all costs associated with 
acquiring or failing to acquire real 
property and with related actions for 
project measure installation as required 
by applicable program legislation. 

(b) Submitting for SCS approval any 
special provisions proposed for a real 
property document if the provisions 
affect project measure installation costs. 

(c) Giving assurance to SCS that 
acquisition of real property was or will 
be in compliance, to the extent 
practicable under state law, with the 
Uniform Relocation Assistance and Real 
Property Acquisition Policies Act (42 
U.S.C. 4601-4655) as implemented in 7 
CFR Part 21. Any exceptions taken from 
the real property acquisition 
requirements under 42 U.S.C. 4655 
because of state law will be furnished to 
SCS, along with the opinion of the Chief 
Legal Officer of the state discussing the 
facts and law involved. 

(d) Assuring SCS that adequate real 
property rights and interests, water 
rights if applicable, and permits and 
licenses required by federal, state and 
local laws, ordinances, or regulations 
have been obtained, and assuring SCS 
that related actions have been taken to 
obtain the legal right to install, operate, 
maintain, and inspect the project 
measures. This assurance is to be 
supported by an attorney's opinion 
certifying that, on the basis of an 
examination, the real property 
instruments and files provide adequate 
title, right, permission, and authority for 
the purpose acquired. 

(e) Agreeing to prosecute the 
proceedings to their conclusion and 
paying damages awarded by the court, if 
any of the real property rights or 
interests were obtained by 
condemnation (eminent domain) 
proceedings. 

(f) Complying with the requirements 
of the USDA Farmers Home 
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Administration when its loans are 
involved in the project. 

4. Section 651.21 is revised to read as 
follows: 


§651.21 Cost sharing arrangements. 

(a) The cost sharing rate of federal 
financial assistance is to be established 
in a project plan. 

(b) The valuation of the real property 
rights and interests and the related real 
estate appraisals and appraisal reviews 
for cost-sharing purposes are to be 
governed by the following legal and 
administrative instruments: 

(1) The Uniform Relocation 
Assistance and Real Property 
Acquisition Policies Act (42 U.S.C. 4601- 
4655) as implemented by 7 CFR Part 21, 
if real property rights and interests are 
acquired by nonvoluntary transactions. 

(2) 7 CFR Part 3015, if real property 
rights and interests are donated. 


§ 651.23 [Removed] 

5. Section 651.23 is removed. 
Joseph W. Haas, 
Deputy Chief for Programs. 
{FR Doc. 85-19310 Filed 8-13-85; 8:45 am] 
BILLING CODE 3410-16-M 


Agricultural Marketing Service 


7 CFR Part 908 
{| Valencia Orange Reg. 357] 


Valencia Oranges Grown in Arizona 
and Designated Part of California; 
Limitation of Handling 


AGENCY: Agricultural Marketing Service. 
USDA. 
ACTION: Final rule. 


SUMMARY: Regulation 357 establishes 
the quantity of fresh California-Arizona 
Valencia oranges that may be shipped 
to market during the period August 16- 
22, 1985. The regulation is needed to 
provide for orderly marketing of fresh 
Valencia oranges for the period 
specified due to the marketing situation 
confronting the orange industry. 

DATE: Regulation 357 (§ 908.657) is 
effective for the period August 16-22. 
1985. 

FOR FURTHER INFORMATION CONTACT: 
William J. Doyle, Chief, Fruit Branch. 
F&V, AMS, USDA, Washington, D.C. 
20250, telephone: 202-447-5975. 
SUPPLEMENTARY INFORMATION: Findings. 
This rule has been reviewed under 
USDA procedures and Executive Order 
12291 and has been designated a “non- 
major” rule. William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has certified that this action 
will not have a significant economic 


impact on a substantial number of small 
entities. 

The regulation is issued under 
Marketing Order No. 908, as amended (7 
CFR Part 908), regulating the handling of 
Valencia oranges grown in Arizona and 
designated part of California. The order 
is effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674). The action 
is based upon the recommendation and 
information submitted by the Valencia 
Orange Administrative Committee 
(VOAC) and upon other available 
information. It is hereby found that this 
action will tend to effectuate the 
declared policy of the act. 

The regulation is consistent with the 
marketing policy for 1984-85. The 
committee met-publicly on August 6, 
1985, to consider the current and 
prospective conditions of supply and 
demand and recommended a quantity of 
Valencia oranges for the specified week. 
The committee reports that demand for 
Valencia oranges has declined. 

It is further found that it is 
impracticable and contrary to the public 
interest to give preliminary notice, 
engage in public rulemaking, and 
postpone the effective date until 30 days 
after publication in the Federal Register 
(5 U.S.C. 553), because there is 
insufficient time between the date when 
information upon which the regulation is 
based became available and the 
effective date necessary to effectuate 
the declared policy of the act. Interested 
persons were given an opportunity to 
submit information and views on the 
regulation at an open meeting. To 
effectuate the declared policy of the act. 
it is necessary to make the regulatory 
provisions effective as specified, and 
handlers have been notified of the 
regulation and its effective date. 


List of Subjects in 7 CFR Part 908 


Marketing agreements and orders, 
California, Arizona, Oranges (Valencia). 


PART 908—{ AMENDED] 


1. The authority citation for 7 CFR 
Part 908 continues to read as follows: 


Authority: (Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674). 


2. Section 980.657 is added to read as 
follows: 


§ 908.657 Valencia Orange Regulation 357. 

The quantities of Valencia oranges 
grown in California and Arizona which 
may be handled during the period 
August 16, 1985, through August 22, 1985. 
are established as follows: 

(a) District 1: 254,000 cartons; 

(b) District 2: 396,000 cartons; 

{c) District 3: Unlimited cartons. 


Dated: August 8, 1985. 
Thomas R. Clark, 


. Deputy Director, Fruit and Vegetable 


Division, Agricultural Marketing Service. 
{FR Doc. 85-19283 Filed 8-13-85; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 1124 


Milk in the Oregon-Washington 
Marketing Area Order Suspending 
Certain Provisions of the Order 


AGENCY: Agricultural Marketing Service, 
USDA. 
ACTION: Suspension of rule. 


SUMMARY: This action continues for the 
months of September 1985 through 
February 1986 the suspension of the 
provisions of the Oregon-Washington 
Federal milk order that limit the amount 
of milk not needed for fluid (bottling) 
use that may be moved directly from 
farms to nonpool plants and still be 
priced under the order. Also suspended 
for the same period is the “touch-base” 
requirement that at least one delivery of 
each producer’s milk be received at a 
pool plant during each of the months of 
September, October and November to 
qualify the dairy farmer's milk for 
unlimited diversion to a nonpoo!l 
manufacturing plant during the 
remainder of the year. The action was 
requested by Oregon Milk Marketing 
Federation, a federation of three 
cooperative associations that represent 
a substantial number of the producers 
who supply the market. The suspension 
is needed to assure that the milk of 
dairy farmers long associated with the 
market will continue to be priced and 
pooled under the order without requiring 
unnecessary and uneconomic 
movements of milk. 

EFFECTIVE DATE: August 14, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Constance M. Brenner, Marketing 
Specialist, Dairy Division, Agricultural 
Marketing Service, U.S. Department of 
Agriculture, Washington, D.C. 20250, 
(202) 447-7311. 

SUPPLEMENTARY INFORMATION: Prior 
document inthis proceeding: Notice of 
Hearing: Issued July 3, 1985; published 
July 9, 1985 (50 FR 27972). 

William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has certified that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. Such action lessens the 
regulatory impact of the order on certain 
milk handlers and tends to insure that 
dairy farmers will continue to have their 
milk priced under the order and thereby 
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receive the benefits that accrue from 
such pricing. 

The order of suspension is issued 
pursuant to the provisions of the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601 et 
seq.), and of the order regulating the 
handling of milk in the Oregon- 
Washington marketing area. 

It is hereby found and determined that 
for the months of September 1985 
through February 1986 the following 
provisions do not tend to effectuate the 
declared policy of the Act: 

In § 1124.11(a), the words “and from 
whom at least one delivery per month 
during each of the months of September, 
October and November is received at a 
pool plant, except that in the case of any 
producer whose milk has not been 
received at a pool plant for at least one 
day during each of the preceding months 
of September-November such producer 
shall be required to have at least one 
delivery of his milk received at a pool 
plant in any month to qualify his milk 
diversion during such month. This 
delivery requirement for diversion 
purposes shall continue until such 
producer's milk has been received at a 
pool plant for three consecutive months 
beginning during or after the September- 
November period. The aggregate 
quantity diverted may not exceed 60 
percent of the producer milk which the 
association or its agent causes to be 
delivered to pool plants, or diverted 
therefrom. Two or more cooperative 
associations may have their allowable 
diversions computed on the basis of the 
combined deliveries of milk by their 
member producers if each association 
has filed such a request in writing with 
the market administrator on or before 
the first day of the month such 
agreement is effective. This request shall 
specify the basis for assigning any over- 
diverted milk to the producer members 
of each cooperative association 
according to a method approved by the 
market administrator.” 

In § 1124.11(b), the words “and from 
whom at least one delivery per month 
during each of the months of September, 
October and November is received at 
his pool plant(s)” and “except that in the 
case of any producer whose milk has 
not been received at a pool plant for at 
least one day during each of the 
preceding months of September- 
November such producer shall be 
required to have at least one delivery of 
his milk received at a pool plant in any 
month to qualify his milk for diversion 
during such month. This delivery 
required for diversion purposes shall 
continue until such producer’s milk has 
been received at a pool plant for three 
consecutive months beginning during or 


after the September-November period. 
The aggregate quantity diverted may not 
exceed 60 percent of the producer milk 
received at or diverted from such 
handler’s pool plant(s) and for which the 
operator of such plant(s) is the handler 
during the month.” 


Statement of Consideration 


This action is based on the record of a 
public hearing held to consider 
amendments to the Oregon-Washington 
milk order on July 24 at Portland, 
Oregon. The suspension continues, for 
the months of September 1985 through 
February 1986, to remove the limit on 
the amount of milk that may be diverted 
from pool plants to nonpoo! plants. The 
order provides that the aggregate 
quantity of milk diverted to nonpool 
plants may not exceed 60 percent of the 
producer milk handled by a cooperative 
association or proprietary handler. Also 
suspended for the same period is the 
“touch-base” requirement that at least 
one delivery of each producer’s milk be 
received at a pool plant during each of 
the months of September, October and 
November, or any three consecutive 
months thereafter, to qualify the dairy 
farmer's milk for unlimited diversion to 
nonpoo! plants for the rest of the year. 

The suspension was requested by 
Oregon Milk Marketing Federation, a 
federation of three cooperative 
associations that represent a substantial 
number of the producers who supply the 
market. Several proposals to relax 
certain pooling provisions of the order, 
including the diversion limits and the 
producer “touch-base” provisions 
suspended herein, were considered at 
that hearing. 

The Federation asked that suspension 
of the diversion limits be continued, and 
that the producer “touch-base” 
requirements be suspended, until final 
action is completed via the hearing 
process. Proponent contends that 
immediate action is needed to avoid 
uneconomic handling of the market’s 
reserve milk supplies and to maintain 
producer status for all of the milk 
deliveries of its members. 
Representatives of Northwest 
Dairymen’s Association (NDA), a large 
cooperative association representing a 
substantial number of producers 
supplying the Oregon-Washington 
market, and Darigold, Inc., marketing 
agent for NDA, supported the request for 
suspension of the “touch-base” 
requirements and continuation of the 
suspension of diversion limits. 
Witnesses cited production levels for 
the last several months that exceed 
those of the previous year by 8 to 10 
percent, and stated that at present rates 
of production increases, the order's 


present diversion limits and “touch- 
base” requirements would make it 
necessary for the cooperatives to engage 
in artificial and uneconomic interplant 
movements of milk in order to continue 
the pool status of all their producers’ 
milk. The necessity of assuring that each 
producer’s milk is moved into pool 
plants during certain times of the year 
was described as requiring special 
scheduling and, often, extra or extended 
trips by haulers. At a time of large 
production increases, the “touch-base” 
requirements were described as 
unnecessarily burdensome 
administratively and unduly expensive 
for the producers involved due to the 
unnecessary hauling and handling 
required. 

Whether or not the diversion limits 
and “touch-base” provisions should be 
amended, and to what extent, isa 
matter to be determined after the 
hearing record and post-hearing briefs 
have been thoroughly analyzed. It is 
apparent from the foregoing discussion, 
however, that if suspension action is not 
taken, the cooperatives will be forced to 
move milk uneconomically to assure 
producer status for all of the milk of 
their members who have been 
associated with the market. 

There is not enough time to resoive 
the cooperatives’ immediate problem on 
an amendatory basis. In the interim, this 
suspension is warranted in that it will 
assure orderly marketing pending the 
outcome of the hearing proceeding. It is 
unlikely that this temporary suspension 
of the diversion limits and “touch-base” 
requirements will have any significant 
adverse impact on producers or 
handlers serving the market. This action, 
however, will eliminate the possibility 
that producers who have been regular 
suppliers of the fluid market might lose 
their producer status and not have their 
milk priced under the order. 

It is hereby found and determined that 
thirty days’ notice of the effective date 
hereof is impractical, unnecessary and 
contrary to the public interest in that: 

(a) This suspension is necessary to 
reflect current marketing conditions and 
to assure orderly marketing conditions 
in the marketing area in that substantial 
quantities of milk of producers who 
regularly have.supplied this market 
otherwise could be excluded from the 
marketwide pool; 

(b) This suspension does not require 
of persons affected substantial or 
extensive preparation prior to the 
effective date; and 

(c) The marketing problems that 
provide the basis for this suspension 
were explored fully at a public hearing 
held on July 24, 1985, where all of the 
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market's interested parties had the 
opportunity to be heard on this issue. 
Therefore, good cause exists for 
making this order effective upon 
publication in the Federal Register. 


List of Subjects in 7 CFR Part 1124 


Milk marketing orders, Milk, Dairy 
products. 


PART 1124—[ AMENDED] 


The authority citation for Part 1124 
continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 71 U.S.C. 601-674. 


It is therefore ordered, that the 
following language in § 1124.11 is 
suspended for the months of September 
1985 through February 1986. 


§ 1124.11 [Amended] 

1. In § 1124.11(a), the words “and from 
whom at least one delivery per month 
during each of the months of September, 
October and November is received at a 
pool plant, except that in the case of any 
producer whose milk has not been 
received at a pool plant for at least one 
day during each of the preceding months 
of September-November such producer 
shall be required to have at least one 
delivery of his milk received at a pool 
plant in any month to qualify his milk 
for diversion during such month. This 
delivery requirement for diversion 
purposes shall continue until such 
producer's milk has been received at a 
pool plant for three consecutive months 
beginning during or after the September- 
November period. The aggregate 
quantity diverted may not exceed 60 
percent of the producer milk which the 
association or its agent causes to be 
delivered to pool plants, or diverted 
therefrom. Two or more cooperative 
associations may have their allowable 
diversions computed on the basis of the 
combined deliveries of milk by their 
member producers if each association 
has filed such a request in writing with 
the market administrator on or before 
the first day of the month such 
agreement is effective. This request shall 
specify the basis for assigning any over- 
diverted milk to the producer members 
of each cooperative association 
according to a method approved by the 
market administrator.” and 

2. In § 1124.11(b), the words “and from 
whom at least one delivery per month 
during each of the months of September, 
October and November is received at a 
pool plant(s)” and “except that in the 
case of any producer whose milk has 
not been received at a pool plant for at 
least one day during each of the 
preceding months of September- 
November such producer shall be 


required to have at least one delivery of 
his milk received at a pool plant in any 
month to qualify his milk for diversion 
during such month. This delivery 
requirement for diversion purposes shall 
continue until such producer's milk has 
been received at a pool plant for three 
consecutive months beginning during or 
after the September-November period. 
The aggregate quantity diverted may not 
exceed 60 percent of the producer milk 
received at or diverted from such 
handler's pool plant(s) and for which the 
operator of such plant(s) is the handler 
during the month.” 

Effective date: August 14, 1985. 

Signed at Washington, D.C. on: August 9, 
1985. 
Alan T. Tracy, 
Deputy Assistant Secretary, Marketing and 
Inspection Services. 
[FR Doc. 85-19311 Filed 8-13-85; 8:45 am] 
BILLING CODE 3410-02-m 


DEPARTMENT OF TRANSPORTATION 
Federai Aviation Administration 

14 CFR Part 71 

[Airspace Docket No. 85-AWP-16] 


Redefinition of Control Zone, Guam 
island NAS, Agana, GU 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Final rule. 


SUMMARY: The definition of the existing 


Guam Island NAS, Agana, Guam (lat. 
13°28'59” N., long. 144°47'45” E.) Control 
Zone is being changed to reflect 
geographical coordinates in lieu of the 
Agana Guam Very High Frequency 
Omni-directional Radio Range and 
Tactical Air Navigational Aid 
(VORTAC) to describe the airspace. 
This action does not change the actual 
airspace of the existing Guam Island 
NAS, Agana, Guam, Control Zone. 

FOR FURTHER INFORMATION CONTACT: 
Thomas H. Schmidt, Airspace and 
Procedures Branch, Air Traffic Division, 
Federal Aviation Administration, 15000 
Aviation Boulevard, Hawthorne, 
California 90261; telephone (213) 536- 
6655. 

SUMMARY: 


History 


The Agana VORTAC is used as a 
reference point in the definition of the 
Guam Island NAS, Agana, Guam, 
Control Zone. The name of the Agana 
VORTAC facility is being changed to 
the Nimitz VORTAC. As a result of this 


name change, an editorial change to the 
description of the control zone becomes 
necessary. 

To preclude numerous editorial 
changes to control zones and transition 
areas, it has been determined that the 
use of geographical coordinates as 
reference points describing control 
zones and transition areas are more 
permanent and are not subject to change 
as names or locations of VORTAC 
facilities. 


The Rule 


The purpose of this amendment to 
§ 71.171 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
to change the description of the Guam 
Island NAS, Agana, Guam, Control Zone 
using geographical coordinates and 
delete the Agana VORTAC reference 
used in the definition. This action does 
not change the actual airspace of the 
existing control zone. Section 71.171 of 
Part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6A dated January 2, 
1985. 

Under the circumstances presented, 
the FAA concludes that there is an 
immediate need for a regulation to 
reflect the correct description of the 
Guam Island, NAS, Agana, Guam, 
Control Zone. Therefore, I find that 
notice on public procedure under 5 
U.S.C. 553(b) is contrary to the public 
interest and that good cause exists for 
making this amendment effective 
coincident with the charting date of 
November 21, 1985. Description of the 
amended control zones are set forth 
below and depicted on the chart at the 
end of this document. 

The FAA has determined that this 
regulation only involves as established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore: (1) Is not a “major 
rule” under Executive Order 12201; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. Since this is a 
routine matter that will only affect air 
traffic procedures and air navigation, it 
is certified that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 


List of Subjects in CFR Part 71 


Control zones, Transition areas, 
Aviation safety. 
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Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend Part 
71 of the FAR as follows: 

1. The authority citation for Part 71 
continues to read as follows: 

Authority: 49 U.S.C. 1348(a), 1354{a), 1510; 
Executive Order 10854; 49 U.S.C. 106({g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


2. Section 71.171 is amended as 
follows: 

Agana, Guam—{[Revised] 

“Within a 5-mile radius of Guam Island 
NAS, Agana, Guam (lat. 13°28'59" N., long. 
144°47'45" E.); beginning at lat. 13°31'00" N., 
long. 144°43'00" E.; clockwise to lat. 13°24'30" 
N., long. 144°47'20" E.; to lat. 13°22'50" N., 
long. 144°46'30" E.; to lat. 13°23'40" N., long. 
144°45'00" E., to lat. 13°21'00" N., long. 
144°38’50" E.; to lat. 13°27°30" N., long. 
144°35'40" E.; to the point of beginning.” 

Issued in Los Angeles, California, on 
August 5, 1985. 

B. Keith Potts, 

Acting Director, Western-Pacific Region. 
[FR Doc. 85—19269 Filed 8-13-85; 8:45 am} 
BILLING CODE 4910-13- 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 79N-0335] 


21 CFR Parts 10, 25, 71, 170, 171, 312, 
314, 511, 514, 570, 601, 812, 813, and 
861 


National Environmental Policy Act; 
Policies and Procedures 


Correction 


In FR Doc. 85-10087, beginning on 
page 16636 in the issue of Friday, April 
26, 1985, make the following correction: 
On page 16645, in the first column, the 
paragraph cited at the end of the third 
line of paragraph 38 should read 
“(d)(8}”. 

BILLING CODE 1505-01-M 


. 21 CFR Parts 510 and 520 


Animal Drugs, Feeds, and Related 
Products; Oxytetracycline 
Hydrochloride Soluble Powder 


AGENCY: Food and Drug Administration. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a new animal drug 


application (NADA) filed by I. D. Russell 
Co. Laboratories, providing for safe and 
effective use of oxytetracycline 
hydrochloride soluble powder in the 
drinking water of chickens. The 
regulations are further amended to add 
the firm to the list of sponsors of 
approved NADA's and to indicate those 
conditions of use that were classified 
effective as a result of a National 
Academy of Sciences/ National 
Research Council (NAS/NRC) 
evaluation of a similar drug product. 
EFFECTIVE DATE: August 14, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Charles E. Haines, Center for Veterinary 
Medicine (HF V-133), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3410. 
SUPPLEMENTARY INFORMATION: I. D. 
Russell Co. Laboratories, 2463 Harrison, 
Box 1, Kansas City, MO 64141, filed 
NADA 130-435 which provides for use 
of oxytetracycline hydrochloride soluble 
powder. The drug is administered in the 
drinking water of chickens for contro! of 
infectious synovitis caused by 
Mycoplasma synoviae susceptible to 
oxytetracycline, contrel of chronic 
respiratory disease (CRD) and air sac 
infection caused by M. gallisepticum 
and E. coli susceptible to 
oxytetracycline, and control of fowl 
cholera caused by P. multocida 
susceptible to oxytetracycline. The 
NADA complies with the NAS/NRC 
evaluation for oxytetracycline 
hydrochloride soluble powder and 
concurred by FDA (35 FR 7089; May 5, 
1970). The NADA is approved and the 
regulations are amended to reflect the 
approval, to add the firm to the list of 
sponsors of approved NADA’s, and to 
indicate those conditions of use 
classified as effective by NAS/NRC. 

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20) and (21 CFR 
514.11(e)(2)(ii)}, a summary of safety and 
effectiveness data and information 
submitted to support approval of this 
application may be seen in the Dockets 
Management Branch (HF A-305}, Food 
and Drug Administration, Rm. 4-62, 5600 
Fishers Lane, Rockville, MD 26857, from 
9 a.m. to 4 p.m., Monday through Friday. 

The agency has carefully considered 
the potential environmental effects of 
this action and has concluded that the 
action will not have a significant impact 
on the human environment and that an 
environmental impact statement is not 
required. The agency’s finding of no 
significant impact and the evidence 
supporting that finding may be seen in 
the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. FDA’s 


regulations implementing the National 
Environmental Policy Act (21 CFR Part 
25) have been replaced by a rule 
published in the Federal Register of 
April 26, 1985 (50 FR 16636, effective July 
25, 1985). Under the new rule, an action 
of this type would require an 
environmental! assessment under 21 CFR 
25.31a(a). 


List of Subjects 
21 CFR Part 510 

Administrative practice and 
procedure, Animal drugs, Labeling, 


Reporting and recordkeeping 
requirements. 


21 CFR Part 520 


Animal drugs, oral use. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 
Parts 510 and 520 are amended as 
follows: 


PART 510—NEW ANIMAL DRUGS 


1. The authority citation for 21 CFR 
Part 510 continues to read as follows: 

Authority: Secs. 512, 701{a). 52 Stat. 1055, 
82 Stat. 343-351 (21 U.S.C. 360b, 371{a)); 21 
CFR 5.10 and 5.83. 


2. In § 510.600 by adding a new 
sponsor alphabetically to paragraph 
(c)(1) and numerically to {c)(2). to read 
as follows: 


§ 510.600 Names, addresses, and drug 
labeler codes of sponsors of approved 
applications. 


+. * * 


eT ee ee 


(c} 
(1) * ? * 


Firm name and address 


1. O. Russell Co. Laboratories, 2463 Harrison, Box 
1, Kansas City, MO 641419 oon... nceccneneneensneee 


(2) o @& © 


Drug 
labeler 
code 


Firm name and address 


1. D. Russell Co. Laboratories, 2463 Harrison, Bor 
1, Kansas City, MO 64141. 


017144 
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PART 520—ORAL DOSAGE FORM 
NEW ANIMAL DRUGS NOT SUBJECT 
TO CERTIFICATION 


3. The authority citation for 21 CFR 
Part 520 continues to read as follows: 


Authority: Sec. 512(i), 82 Stat. 347 (21 U.S.C. 
360b(i)); 21 CFR 5.10 and 5.83. 


4. By adding new § 520.1660d to read 
as follows: 


§ 520.1660d Oxytetracycline 
hydrochloride soluble powder. 


(a) Specifications. (1) Each 2.46-ounce 
{70-gram) packet contains 25.6 grams of 
oxytetracycline hydrochloride. 


(2) Each 9.87-ounce (280-gram) packet 
contains 102.4 grams of oxytetracycline 
hydrochloride. : 


(b) Sponsor. See No. 017144 in 
§ 510.600(c) of this chapter. 


(c) NAS/NRC status. The conditions 
of use specified in paragraph (e) of this 
section are NAS/NRC reviewed and 
found effective. Applications for these 
uses need not include effectiveness data 
as specified in § 514.111 of this chapter, 
but may require bioequivalency and 
safety information. 


(d) Related tolerances. See § 566.500 
of this chapter. 


(e) Conditions of use. (1) It is used in 
drinking water as follows: 


(i) Chicken—{a) Amount per gallon. 
200 to 400 milligrams. 


(1) Indications for use. Control of 
infectious synovitis cause by 
Mycoplasma synoviae susceptible to 
oxytetracycline. 


(2) Limitations. Prepare a fresh 
solution daily. Administer 7 to 14 days. 
Not to be used for more than 14 
consecutive days. Use as sole source of 
oxytetracycline. Use as sole source of 
drinking water. Not for use in chickens 
producing eggs for human consumption. 


(5b) Amount per gallon. 400 to 800 
milligrams. 


(1) Indications for use. Control of 
chronic respiratory disease (CRD) and 
air sac infections caused by 
Mycoplasma gallisepticum and E. coli 
susceptible to oxytetracycline; control of 
fowl cholera caused by Pasteurella 
multocida susceptible to 
oxytetracycline. 

(2) Limitations. See paragraph 
(e)(1)(i)(a)(2) of this section. 

(ii) [Reserved] 

(2) [Reserved]. 


Dated: August 5, 1985. 
Gerald B. Guest, 
Acting Director, Center for Veterinary 
Medicine. 
[FR Doc. 19267 Filed 8-13-85; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Part 808 
[Docket No. 83P-0125] 


Medical Devices; Application for 
Exemption From Federal Preemption 
of State and Local Hearing Aid 
Requirements 


Correction 


In FR Doc. 85-17891 beginning on page 
30698 in the issue of Monday, July 29, 
1985, make the following corrections: 

On page 30699, second column, in 
§ 808.61(a), eighth line, and § 808.61(b), 
seventh line, insert “, subsection” after 
“§ 141.1". ‘ 


BILLING CODE 1505-01-M 


DEPARTMENT OF AGRICULTURE 
Forest Service 
36 CFR Part 223 


Sale and Disposal of National Forest 
System Timber 


AGENCY: Forest Service, USDA. 
ACTION: Final rule. 


SUMMARY: This rule revises procedures 
for advertising National Forest timber 
sales. This revision is the result of a 
Forest Service study on productivity 
improvement which identified current 
procedures as being unnecessarily 
complex and redundant. The rule sets 
forth the required contents of 
advertisements in accordance with the 
National Forest Management Act of 1976 
and establishes the minimum contents 
of timber sale prospectuses. 

EFFECTIVE DATE: September 13, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Questions about the analysis of this 
policy may be addressed to: Stephen J. 
Paulson, Timber Management Staff, 
Forest Service, USDA, P.O. Box 2417, 
Washington, DC 20013, (202) 475-3755. 


SUPPLEMENTARY INFORMATION: 


Background 


An October 1983 Forest Service report 
on opportunities for productivity 
improvement in timber sale procedures 
found current timber sale 
advertisements for National Forest 
timber sales to be unnecessarily 


complex, redundant of the information 
given in the timber sale prospectus, and 
costly. Current advertisements contain 
detailed and technical information 
which is often repeated in the timber 
sale prospectus or which more properly 
should be only in the sale prospectus. 


Introduction 

The final rule shortens and simplifies 
National Forest timber sale 
advertisements for easier use by 
potential timber sale bidders and the 
public. The Forest Service will gain 
productivity improvement and budget 
savings through reduced time and cost 
in preparing and publishing timber sale 
advertisements and prospectuses. The 
advertisements will contain only that 
information required of timber sale 
advertisements by section 14 of the 
National Forest Management Act of 1976 
(16 U.S.C. 472a). 

Timber sale advertisements under 
these revised regulations will continue 
to give notice to potential bidders of the 
opportunity to examine the offered 
timber and to bid on it. Other interested 
citizens will be advised of the planned 
timber sale through the sale 
advertisement. Standard information 
applicable to all advertised timber sales 
and specific detailed information about 
a particular advertised sale will be 
included in the timber sale prospectus. 

In brief the timber sale advertisement 
will now contain only the following 
information: The location and estimated 
volumes of timber; time and place of bid 
opening; the place where complete 
information can be obtained; notice that 
a prospectus is available; notice of 
whether the sale is set-aside for small 
businesses; a notice asserting the right 
to reject any or all bids; for sales outside 
of Alaska with road construction costs 
exceeding $20,000 a statement extending 
to small businesses the option for the 
Forest Service to construct the roads; a 
statement that a prospectus is available 
which contains information on the road 
option; and the total estimated 
construction cost of permanent roads. 
Information formerly in the 
advertisement will now be included in 
the prospectus. 

The detailed contents of a timber sale 
advertisement and prospectus are set 
forth in Chapter 2430, Commercial 
Timber Sales, of the Forest Service 
Manual. 

Chapter 2430 is being amended to 
reflect the new contents of the timber 
sale advertisement and prospectus. 
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Analysis of Public Comment , 


The proposed rule was published in 
the Federal Register of November 2, 
1984, at 49 FR 44109. A total of 8 
responses were received. A majority of 
the comments specifically addressed the 
adequacy of timber sale information to 
be contained in the advertisement. Most 
comments addressed additional 
information needs to determine if further 
investigation is warranted. Some 
respondents proposed changes in format 
or inclusion of information specific to 
their needs. 

All suggestions and comments were 
reviewed and considered in preparation 
of this final rule. 

Responses are available for review in 
the office of the Timber Management 
Staff, Forest Service, USDA, Room 3224, 
South Agriculture Building, 12th and 
Independence Avenue, SW., 
Washington, DC. 

The following summarizes the major 
comments and suggestions received. 
Comments are keyed to the section 
numbers of the proposed rule document. 


Section 223.83—Contents of 
Advertisement, 


Comments, A majority of the 
comments received were complimentary 
of the efforts to reduce cost and 
duplication of information. However, 
several respondents were concerned 
that deleting certain advertisement 
information would cause an increased 
number of requests for prospectuses and 
an extraordinary amount of time 
expended in answering phone calls or 
- questions. Several respondents also 
requested that the advertisement 
contain notification of SBA set-aside 
sales. 

Response. The agency does not agree 
that streamlining the contents of the 
advertisement will create a greater 
workload in answering questions. 
Agency policy set forth at Chapter 2430 
of the Forest Service Manual (FSM) 
requires a prospectus tobe attached to 
the advertisement and sent to 
prospective purchasers. The 
combination of advertisement and 
prospectus will provide adequate 
information as to the conditions of sale. 
Therefore, the final rule will remain 
essentially the same as originally 
proposed. The information in the 
advertisement will comply with that 
required by the National Forest 
Management Act of 1976 and 
recommended by the Timber Sale 
Procedures Productivity Improvement 
Report of October 1983. In response to 
comments about advertisements 
containing notice of Small Business Set- 
Aside Sales, the final rule removes 


existing § 223.82 Advertising Small 
Business Set-Aside Sales and 
incorporates the wording of that section 
into the contents of the advertisement 
section. 


Section 223.84—Contents of prospectus. 


Comments. Most of those commenting 
felt that the propectus contents listed in 
§ 223.84 as proposed was totally 
inadequate and required substantial 
change. 

Response. The proposed rule was not 
intended to limit the prospectus to only 
those items listed, but to show those 
items which would be deleted from the 
old advertisement regulations. The final 
rule has been clarified to contain a 
minimum listing of items to be included 
in the prospectus. An example of those 
items to be included in the prospectus 
would be: The location and area of the 
sale, the estimated volumes by quality, 
size, or age of timber, special logging 
requirements, method of bidding, the 
contract form, the amount of 
performance bond, notification of log 
export restrictions and other necessary 
information deemed appropriate to 
furnish sufficient information to 
prospective purchasers to warrant 
further investigation. 

General comments: Some respondents 
questioned whether any appreciable 
savings would be made if the rules were 
adopted as proposed. This concern 
primarily related to the information to 
be included in the prospectus. Several 
respondents requested specific 
information for their needs which are 
not now required in the advertisement 
and prospectus such as, an appraisal 
summary, a map of the sale, or a listing 
of special provisions. Provisions have 
been made in the final rule relating to 
the prospectus to provide for additional 
information as deemed necessary. One 
respondent suggested that a fee be 
charged for the prospectus to eliminate 
the serious from non-serious prospective 
bidders. The final rule will not require a 
charge for prospectuses; however, 
additional material requested by 
prospective bidders may require 
associated reproduction or search fees. 

The final rule incorporates the text of 
existing § 223.84 into the text of the 
revised § 223.82 so that all contents of 
timber sale advertisements are listed 
under one section. As a result of this 
change § 223.85-223.90 are redesignated 
as § 223.84~223.89. In addition the rule 
makes comforming revisions to 
redesignated § 223.88 and § 223.100 to 
change the word “advertisement” to 
“prospectus” to reflect the change in the 
contents of these documents. 


Regulatory Impact 


The final rules have been reviewed 
under USDA procedures and Executive 
Order 12291. It has been determined this 
regulation is not a major rule. The 
regulation will have little or no effect on 
the economy or on individuals since the 
regulation is essentially procedual. The 
changes will result in savings to the 
Forest Service, mostly by reducing the 
cost for publishing notices of 
advertisement in newspapers. 


Small Entity Impact 


The Assistant Secretary of Agriculture 
for Natural Resources and the 
Environment has determined that this 
action does not have a significant 
economic impact on a substantial 
number of small business entities as 
defined in the Regulatory Flexibility Act 
of 1980 (5 U.S.C. 601 et. seq.). National 
Forest timber sales are advertised in 
many local newspapers throughout the 
nation. While the Government can 
realize significant savings in the tota! 
amount paid for publishing timber sale 
advertisements, there is an insignificant 
economic impact on individual 
newspapers. 


Environmental Impact 


This rule sets forth the minimum 
requirements for timber sale 
advertisements and prospectuses. It has 
been determined that the rule changes 
are procedural in nature and do not, 
individually or cumulatively, constitute 
a major Federal action significantly 
affecting the quality of the human 
environment. In accordance with the 
National Environmental Policy Act an 
environmental impact statement is not 
required. 


Paperwork Burden 


This rule imposes no information 
collection requirements and, therefore, 
is exempt from the information 
collection review procedures of 5 CFR 
Part 1320. 


List of Subjects in 36 CFR Part 223 


Exports, Government contracts, 
National forests, Reporting and 
recordkeeping requirements, Timber. 

For the reasons set forth above, Part 
223 of Title 36 of the Code of Federal 
Regulations is amended as follows: 


PART 223—[AMENDED] 


1. The authority citation for Part 223 is 
revised to read as follows: 


Authority: 16 U.S.C. 472a,* * * 
2. Revise § 223.82 to read as follows: 





§ 223.82 Contents of advertisement. 

(a) A timber sale advertisement shall 
include the following information: 

(1) The location and estimated 
quantities of timber or other forest 
products offered for sale. 

(2) The time and place at which sealed 
bids will be opened in public or at which 
sealed bids will be opened in public 
followed by an oral auction. 

(3) A provision asserting the agency's 
right to reject any and all bids. 

(4) The place where complete 
information on the offering may be 
obtained. 

(5) Notice that a prospectus is 
available to the public and to interested 
potential bidders. 

(b) For each sale outside of the State 
of Alaska which includes a provision for 
purchaser credit for construction of 
permanent roads with a total estimated 
construction cost exceeding $20,000, a 
timber sale advertisement shall also 
include: 

(1) The total estimated construction 
cost of the permanent reads. 

(2) A statement extending to small 
business concerns qualified for 
preferential bidding on timber sales, 
under the Small Business Act, as 
amended, and the regulations issued 
thereunder, the option to elect, when 
submitting a bid, to have all permanent 
roads constructed by the Forest Service. 

(3) Notice that the prospectus referred 
to in paragraph (a)(5) of this section 
contains additional information 
concerning the options to have all 
permanent roads constructed by the 
Forest Service. 

(c) When timber or other forest 
products are offered for preferential 
bidding in accordance with the Small 
Business Act, as amended, the 
advertisement shall state that the 
offering is set-aside for competitive 
bidding by small business concerns. 

3. Revise § 223.83 to read as follows: 


§ 223.83 Contents of Prospectus. 

(a) A timber sale prospectus shall 
specify, as a minimum: 

(1) The minimum acceptable stumpage 
or other unit prices and the amount or 
rate of any additional required deposits. 

(2) The amount of bid guarantee 
which must accompany each bid. 

(3) The amount of cash deposit or 
down payment to be made promptly by 
the successful bidder. 

(4) The location and area of the sale, 
including harvest acreage. 

(5) The estimated volumes, quality, 
size or age class of timber. 

(6) A description of special logging 
requirements for the sale. 

(7) The status of marking at time of 
advertisement. 


(8) The method of bidding which will 
be used. 

(9) The contract form to be used. 

(10) The estimated deposits for 
reforestation and stand improvement 
work. 

(11) The contract termination date and 
norma! operating period. 

(12) The date and amount of periodic 
payments which are to be made. 

(13) The discount of payment rates for 
early harvest, if appropriate. 

(14) The amount of performance bond 
required. 

(15) The road standards for specified 
roads to be constructed. 

(16) The estimated road construction 
cost and purchaser credit limit. 

(17) For deficit sales, 

(i) An estimate of insufficient value at 
advertised rates to permit the purchaser 
to apply the full amount of purchaser 
credit. 

(ii) The amount of Forest Service 
funds or materials to be used to offset 
the deficit. 

(18) Status of financial assistance 
available to small business purchasers. 

(19) Notification of preferential award 
to small business firms and certification 
requirements for set-aside sales. 

(20) Notification of log export and 
substitution restrictions. 

(21) Notification of Equal Employment 
Opportunity compliance review 
requirements. 

(22) General or special information 
concerning the sale which are deemed 
appropriate to furnish sufficient 
information to prospective purchasers to 
warrant further investigation. 

(b) For each advertisement which 
extends to small concerns the option to 
have all permanent roads constructed 
by the Forest Service, the prospectus 
shall also include: 

(1) The road standards applicable to 
construction of permanent roads or a 
reference to the source of such 
information. 

(2) The date of final completion for all 
permanent roads. 

(3) A statement explaining how the 
Forest Service intends to perform road 
construction by force account or 
contract, if the high bidder elects Forest 
Service construction. 

{4) The maximum period for which 
timber sale contract award will be 
delayed while the Forest Service seeks a 
satisfactory construction bid. The period 
stated shall not exceed 120 days unless 
the Regional Forester approves a longer 
period. 


§ 223.84 [Removed] 
4. Remove § 223.84 
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§§ 223.84-223.89 [Redesignated from 
§§ 223.85-223.90] 

5. Redesignate §§ 223.85-223.90 as 
§§ 223.84-223.89 respectively. 

6. Revise the introductory text of 
newly designated § 223.84 to correct the 
cross reference so that the introductory 
text reads as follows: 


§ 223.84 Smail business bid form 
provisions on sales with purchaser road 
construction credits. 

For each sale described in § 223.82(b), 
the bid form must include provision for a 
small business concern: 

. *. * * * 

7. In the first sentence of paragraph 
(b) of newly designated § 223.88 and in 
its second occurrence in paragraph (e) of 
§ 223.100, substitute the word 
“prospectus” for the word 
“adverstisement”. 

Dated: July 30, 1985. 

Douglas W. MacCleery, 

Deputy Assistant Secretary for Natural 
Resources and Environment. 

{FR Doc. 85-19236 Filed 8-13-85; 8:45 am] 
BILLING CODE 3410-11-M 


LIBRARY OF CONGRESS 
Copyright Office 

37 CFR Part 204 

[Docket RM85-5] 


Privacy Act; Policies and Procedures 
Notification of the Existence of 
Records 


AGENCY: Copyright Office, Library of 
Congress. 


ACTION: Final Regulations. 


SUMMARY: This notice is published to 
inform the public that the Copyright 
Office of the Library of Congress is 
amending 37 CFR 204.4 to conform to a 
statutory change. Section 204.4 provides 
the procedure for notification of the 
existence of records in the Copyright 
Office pertaining to individuals, as 
required by the Privacy Act. The 
purpose of this amendment is to change 
the frequency of reporting Copyright 
Office systems of records in conformity 
to the amendment by Congress of 
secticn 552a(e)(4) of title 5. 

EFFECTIVE DATE: August 14, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Dorothy Schrader, General Counsel, 
Library of Congress, Copyright Office, 
Department D.S., Washington, D.C. 
20540, (202) 287-8380. 

SUPPLEMENTARY INFORMATION: On 
December 21, 1982 Congress enacted 
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Pub. L. 97-375 entitled: An Act To 
Discontinue Or Amend Certain 
Requirements For Agency Reports To 
Congress. Section 201(a) of Pub. L. 97- 
375 amended section 552a(e)(4) of title 5, 
United States Code—that portion of the 
Privacy Act which governs the 
frequency of publication by Federal 
agencies of notices of systems of records 
pertaining to individuals. Section 
552a(e)(4) had previously required an 
agency to publish “at least annually” a 
notice of the existence and character of 
each system or records it maintained 
pertaining to individuals. Section 
552a(e)(4) was amended to remove the 
requirement of annually reporting each 
system of records; systems of records 
must now be reported “upon 
establishment or revision.” 

The effect of the change in the 
Copyright Office’s regulations is to 
require publication in the Federal 
Register of notice of Copyright Office 
systems of records pertaining to 
individuals subject to the Privacy Act 
only upon establishment of a new 
system of records or revision of a 
preexisting system of records rather 
than annually reporting all Copyright 
Office systems of records. In addition 
the hours of public service are changed. 

Because this amendment constitutes a 
technical, housekeeping amendment, in 
conformity with a statutory change, the 
regulation is issued in final form upon 
publication in the Federal Register. 


List of Subjects in 37 CFR Part 204 - 
Copyright Office, Privacy Act. 
Final Regulations 


PART 204—[AMENDED] 


In consideration of the foregoing, Part 
204 of 37 CFR Chapter II is amended in 
the manner set forth below. 

1. The Authority Citation for Part 204 
continues to read as follows: 


Authority: Copyright Act, Pub. L. 94-553; 
90 Stat. 2541-2602 (17 U.S.C. 101-710). 


2. Section 204.4 is amended by 
revising paragraph (a) to read as 
follows: 


§ 204.4 Procedure for notification of the 
existence of records pertaining to 
individuals. 

(a) The Copyright Office will publish 
in the Federal Register, upon the 
establishment or revision of the system 
of records, notices of all Copyright 
Office systems of records subject to the 
Privacy Act, as provided by 5 U.S.C., 
section 552a(e)(4). Individuals desiring 
to know if a Copyright Office system of 
records contains a record pertaining to 
them should submit a written request to 
that effect either by mail to the 


Supervisory Copyright Information 
Specialist, Information and Publishing 
Section, Information and Reference 
Division, Copyright Office, Library of 
Congress, Washington, D.C. 20559, or in 
person between the hours of 9 a.m. and 
4 p.m. on any working day except legal 
holidays at Room LM-401, The James 
Madison Memorial Building, 1st and 
Independence Avenue, SE., Washington, 
D.C. 
(17 U.S.C. 702) 

Dated: August 6, 1985. 
Donald C. Curran, 
Acting Register of Copyrights. 

Approved by: 
Daniel J. Boorstin, 
The Librarian of Congress. 
[FR Doc. 85-19233 Filed 8-13-85; 8:45am] 
BILLING CODE 1410-03-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 52 
[A-9-FRL-2880-5] 


insular Territories of American Samoa 
and Guam 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rulemaking. 


SUMMARY: The Insular Territories of 
American Samoa and Guam have 
submitted their Territorial 
Implementation Plans for Lead. These 
Plans provide for the maintenance of the 
Lead National Ambient Air Quality 
Standard (NAAQS). Today’s notice 
approves these plans under the Clean 
Air Act. 
EFFECTIVE DATE: This action is effective 
October 15, 1985. i 
ADDRESSES: Copies of the approved 
plans are available for public inspection 
during normal business hours at the EPA 
Region 9 office at the above address, 
and at the following locations: 
American Samoa Government, Office of 
the Governor, Pago Pago, American 
Samoa 96799 
Guam Environmental Protection 
Agency, P.O. Box 2999, Agana, Guam 
96910 
Public Information Reference Unit, 
Environmental Protection Agency, 401 
M Street SW., Washington, DC 20460 
Office of Federal Register, 1100 L Street 
NW., Room 8401, Washington, DC. 
FOR FURTHER INFORMATION CONTACT: 
David P. Howekamp, Director, Air 
Management Division, Region 9, 
Environmental Protection Agency, 215 
Fremont Street, San Francisco, CA 


32697 


94105, Attn: Douglas Grano (415) 974— 
7640. \ 


SUPPLEMENTARY INFORMATION: 
Background 


On November 22 and 24, 1982 the 
Governors of American Samoa and 
Guam submitted their Lead Territorial 
Plans as required by section 110 of the 
Clean Air Act and the October 5, 1978 
promulgation of a National Ambient Air 
Quality Standard for Lead (43 FR 46256). 
On July 9, 1984 (49 FR 27954) EPA 
proposed to approve the Territorial 
Plans with the understanding that a 
public hearing would be held by 
November 30, 1984. 

Discussion 

The Insular Territories have no 
significant stationary sources of Lead. 
Automobiles are the major contributors 
to Lead emissions in the insular areas. 
In such areas, Federal regulations that 
limit the Lead content of gasoline have 
resulted, and will continue to result in 
maintenance of the Lead Standard. 

Each of the above mentioned 
Territorial Implementation Plans consist 
of a negative declaration and a New 
Source Review provision for Lead 
(previously approved). 

The negative declarations were 
submitted based upon the fact that the 
Insular Territiories have no Lead 
polluting industries and a minimal 
amount of automobile generated Lead 
emissions. The above SIP elements, 
though minimal, satisfy the applicable 
requirements of 40 CFR Part 51 for Lead. 

The permit rules were adopted with 
proper public hearings. The permit rules 
are very broad and do not exempt the 
types of sources likely to emit in excess 
of five tons per year of Lead. 

EPA received no comments on its 
proposal to approve these SIPs. The 
Insular Territories failed to hold a public 
hearing on the SIP (i.e. the negative 
declarations). EPA does not regard this 
failure as so material in these unique 
circumstances as to warrant disapproval 
of the SIPs. Judging from the absence of 
comment of EPA's proposal and the 
substantive merits and simplicity of the 
SIPs, disapproval solely on the basis of 
this failure would have no significant 
practical value. The failure is de 
minimis. 

EPA Actions 


As a result of the above Plan 
submittals and their subsequent 
evaluations, EPA is taking final action 
under Section 110 of the Clean Air Act 
to approve the Territorial 
Implementation Plans for American 
Samoa and Guam. (See 46 FR 8709.) 
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The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by October 15, 1985. 
This action may not be challenged later 
in proceedings to enforce its 
requirements. (See 307(b)(2).) 

Incorporation by reference of the 
State Implementation Plan for the 
Insular Territories was approved by the 
Director of the Federal Register on July 
1, 1982. 


List of Subjects in 40 CFR Part 52 


Intergovernmental relations, Air 
Pollution Contro!, Ozone, Sulfur oxides, 
Nitrogen dioxide, Lead, Particulate 
matter, Carbon monoxide, 
Hydrocarbons. 

Dated: August 2, 1985. 

Lee M. Thomas, 


Administrator. 
PART 52—[ AMENDED] 


Subparts AAA, and DDD of Part 52 
Chapter I, Title 40 of the Code of Federa! 
Regulation are amended as follows: 


Subpart AAA—Guam 


1. The authority citation for Part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 

2. Section 52.2670 paragraph (c) is 
amended by adding paragraph (6) to 
read as follows: 

§ 52.2670 Identification of pian. 
(c)*** 
(6) The following amendments to the 


plan were submitted on November 24. 
1982, by the Governor. 

{i) Negative declaration indicating no 
Lead Sources in Guam 


* i * * 


Subpart DDD—American Samoa 


1. The authority citation for Part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401-7642. 

2. Section 52.2820 paragraph {c) is 
amended by adding paragraph (5) to 
read as follows: 

§ 52.2820 identification of pian. 
{c) se * 
(5) The following amendments to the 


plan were submitted on November 22. 
1982. by the Governor. 


(i) Negative declaration indicating no 
Lead sources in American Samoa. 


* * * 7 * 


[FR Doc. 85-19103 Filed 6-13-85; 8:45 am] 
BILLING CODE 6560-50-M 


40 CFR Part 180 
[OPP-300130A; FRL-2881-7) 
Dimethylpolysiloxane; Exemption 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This rule exempts 
dimethylpolysiloxane from the 
requirement of a tolerance when used as 
an inert ingredient defoaming agent in 
pesticide formulations. This regulation 
was requested by Zoecon Industries. 
EFFECTIVE DATE: Effective on August 14. 
1985. 

ADDRESS: Written objections may be 
submitted to the: Hearing Clerk {A-110), 
Environmental Protection Agency, 401 M 
St., SW., Washington, D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 


By Mail: N. Bhushan Mandava, 
Registration Support and Emergency 
Response Branch, Environmental 
Protection Agency, 401 M St., SW.., 
Washington, D.C. 20460. 

Office location and telephone number: 
Rm. 716, CM #2, 1921 Jefferson Davis 
Highway, Arlington, VA 22202, 703- 
557-7700. 

SUPPLEMENTARY INFORMATION: EPA 

issued a proposed rule, published in the 

Federal Register of June 5, 1985 (50 FR 

23716), which announced that Zoecon 

Industries, Dallas, TX 75234, had 

requested that 40 CFR 180.1001(e) be 

amended by establishing an exemption 
from the requirement of a tolerance for 
dimethylpolysiloxane when used as an 
inert ingredient defoaming agent in 
pesticide formulations applied to 
animals. 


Inert ingredients are ingredients that 
are not active ingredients as defined in 
40 CFR 162.3{c), and include, but are not 
limited to, the following types of 
ingredients (except when they have a 
pesticidal efficacy of their own): 
solvents such as alcohols and 
hydrocarbons; surfactants such as 
polyoxyethylene polymers and fatty 
acids; carriers such as clay and 
diatomaceous earth; thickeners such as 
carageenan and modified cellulose: 
wetting and spreading agents; 
propellants in aerosol dispensers; and 
emulsifiers. The term “inert” is not 
intended to imply nontoxicity; the 
ingredient may or may not be 
chemically active. 


In the proposed rule, EPA stated the 
basis for a determination that when 
used in accordance with good 
agricultural practices, this ingedient is 
useful and does not pose a hazard to 
humans or the environment. 

There were no comments or requests 
for referral to an advisory committee 
received in response to the proposed 
rule. 

The pesticide is considered useful for 
the purpose for which the exemption is 
sought. It is concluded that the 
exemption from the requirement of a 
tolerance will protect the public health 
and is established as set forth below. 

Any person adversely affected by this 
regulation may, within 30 days after 
publication of this notice in the Federal 
Register, file written objections with the 
Hearing Clerk, at the address given 
above. Such objections should specify 
the provisions of the regulation deemed 
objectionable and the grounds for the 
objections. A hearing will be granted if 
the objections are supported by grounds 
legally sufficient to justify the relief 
sought. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of section 3 of Executive 
Order 12291. 

List of Subjects in 40 CFR Part 180 

Administrative practice and 
procedure, Agricultural commodities, 
Pesticides and pests. 


Dated: August 5, 1985. 
Steven Schatzow, 
Director, Office of Pesticide Programs. 
Therefore, 40 CFR Part 180 is 
amended as follows: 


PART 180—[ AMENDED} 


1. The authority citation for Part 180 
continues to read as follows: 
Authority: 21 U.S.C. 346a. 


2. Section 180.1001(e) is amended by 
adding and alphabetically inserting the 
inert ingredient as follows: 


§ 180.1001 Exemptions from the 
requirement of a tolerance. 


. * * * o 


fee 


inert ingredients 


Limits Uses 


Oimethyipolysiloxane Detoaming agent 


(CAS Reg. No. 9016- 
00-6) 


{FR Doc. 85-19199 Filed 8-13-85; 8:45 am] 
BILLING CODE 6580-50-M 





Federal Register / Vol. 50, No. 157 / Wednesday, August 14, 1985 / Rules and Regulations 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


44 CFR Part 64 
{Docket No. FEMA 6674) 


List of Communities Eligible for the 
Sale of Flood Insurance; California et 
al. 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Final rule. 


SUMMARY: This rule lists communities 
participating in the National Flood 
Insurance Program (NFIP). These 
communities have applied to the 
program and have agreed to enact 
certain floodplain management 
measures. The communities’ 
participation in the program authorizes 
the sale of flood insurance to owners of 
property located in the communities 
listed. 


EFFECTIVE DATES: The date listed in the 
fourth column of the table. 


ADDRESSES: Flood insurance policies for 
property located in the communities 
listed can be obtained from any licensed 
property insurance agent or broker 
serving the eligible community, or from 
the National Flood Insurance Program 
(NFIP) at: P.O. Box 457, Lanham, 
Maryland 20706, Phone: (800) 638-7418. 


FOR FURTHER INFORMATION CONTACT: 
Frank H. Thomas, Assistant 


State and county 


Calitornia: Riverside ...... 
New York: Tioga........ 


ej LaQuinta, city of 
-| “Berkshire, town of 


Texas 
; | Copper Canyon, town ot 
cuss] Holliday, City of 
ibaa — city of ' 
New York: Jefferson .. | Adams, village of 


Denton......... 


Wisconsin. LaCrosse .| LaCrosse. City of 


South Carolina: Dition .| Dillon, city ot 
| 


| 
Texas: Rusk ‘ ae Unincorporated areas 
South Carolina: Marion .......0.. ..de.. 
Pennsylvania: Somerset 
Arizona: Maricopa... 


ae | Carefree, city of ® 
New York: Columbia ...... 


j Austerlitz, town of”. 
| 
| Unincorporated areas 


| New Market, city of 
| Newfield, town of 


Texas: Haile... 
Tennessee: Jefferson .... 
Maine: York 


} 
} 


; ' Brothersvalley, township ot 


Administrator, Office of Loss Reduction. 
Federal! Insurance Administration, (202) 
646-2717, 500 C Street, Southwest, 
Donohoe Building—Room 416, 
Washington, D.C. 20472. 


SUPPLEMENTARY INFORMATION: The 
National Flood Insurance Program 
(NFIP), enables property owners to 
purchase flood insurance at rates made 
reasonable through a Federal subsidy. In 
return, communities agree to adopt and 
administer local flood plain 
management measures aimed at 
protecting lives and new construction 
from future flooding. Since the 
communities on the attached list have 
recently entered the NFIP, subsidized 
flood insurance is now available for 
property in the community. 


In addition, the Director of the Federal 
Emergency Management Agency has 
identified the special flood hazard areas 
in some of these communities by 
publishing a Flood Hazard Boundary 
Map. The date of the flood map, if one 
has been published, is indicated in the 
fifth column of the table. In the 
communities listed where a flood map 
has been published, Section 102 of the 
Flood Disaster Protection Act of 1973, as 
amended, requires the purchase of flood 
insurance as a condition of Federal or 
federally related financial assistance for 
acquisition or construction of buildings 
in the special flood hazard area shown 
on the map. 


The Director finds that delayed 
effective dates would be contrary to the 


Community No. 


| 0607094. 


| 3692158 
| 1985. Rein 


| July 8, 1985, Emerg 
| July 8, 1985, Emerg... 


public interest. The Director also finds 
that notice and public procedure under 5 
U.S.C. 553(b) are impracticable and 
unnecessary. 

The Catalog of Domestic Assistance 
Number for this program is 83.100 
“Flood Insurance.” 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, Federal 
Insurance Administration, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice 
stating the community's status in the 
NFIP and imposes no new requirements 
or regulations on participating 
communities. 


List of Subjects in 44 CFR Part 64 
Flood insurance—floodplains. 
The authority citation for Part 64 

continues to read as follows: 


Authority: 42 U.S.C. 4001 et seq.. 
Reorganization Plan No. 3 of 1978. E.O. 12127 


PART 64—[ AMENDED] 


Section 64.6 is amended by adding in 
alphabetical sequence new entries to the 
table. 

In each entry, a complete chronology 
of effective dates appears for each listed 
community. The entry reads as follows: 


§64.6 List of eligible communities. 


a 
| Effective dates of authorization/cancellation of sale of flood insurance in 
community 


! july 1, 1985, Emerg., July 1, 1985, Reg... 5 
..| Aug. 8, 1977, Emerg., May 15, 1985, Reg “May 15. 1985. Susp.. “July 2, i 


: Jan. 21, 1975, Emerg., “May 1, 1979, Reg... 


.| May 21, 1975, Emerg., June 19, 1985 Reg.. june 19, 1985, Susp. “July 


11, 1985, Rein 


. 5555628 


' 
.| July 18, 1985. Emerg... 
' 


| 450065A 


| 480993A .| July 22, 1985, Emerg. 
| 450141A...... 
| 422511 ......... 
4 040126—New... 
| 361385A... 


1985, Rein 
| 481223A 

| 470385........... 
.| 230196B..... 


.| July 26, 1985, Emerg. 
| July 5, 1985, Emerg... 


1885, Rein 


wef duly 22, 1985, Emerg............ 
| July 25, 1985, Emerg........... 
_| Dec. 31, 1970, Emerg., July 2 1979, Reg ... “3 
..| Feb. 14, 1977, Emerg.. June 5, 1985, Reg. June 5, 1985. “Susp. “July 22, | Dec. 27, 1974 


ln 5, 1974, 
Nov. 28, 1975 


.| Dec. 4, 1970, Emerg.. Jan 15, 1971. Reg., June 25; 1985, Susp., July 3, 
1985, Rein 


May 14, 1976 
and May 15 
1985. 

| May 17, 1974 
and June 18. 
1976 

4 Dec. 20, 1977 
..| Jan. 6, 1978. 
..| Jan. 10, 1975 


and June 5. 
| 1985. 
wwseent dan. 3, 1978. 
a | Sept. 22, 1978 


| Mar. 12, 1976, Emerg.. “June 5. 1985, Reg.. “June 5. 1985, “Susp., ‘July 26, | | Feb. 21, 1975 


} and June 15. 
1979 
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New York: Ulster ..........-ccccrseeserensrssess 


Region lV 
North Carolina: 
Chowan . 


pl I a icccaicsincenciisennestivininiiniouamnciail 





Hurley, town of. 


Pleasant Hill, City Of ....cccccccssscceseoosesseeeeened 


-..| Redding, city of... 


i ee 


Salisbury, town of 


| 


ee a ee 
| Farmington, township of. 
| 





| Dethi, town of 
| 
} 


.| Harpsweil, town of................. 


a 


West Fallowfield, township of 





Se ee oe 


sevne] 422365A 
w-| 4223668..... 


} 


..| July 3, 1985, suspension withdrawn 


| 


Effective dates of authorization/cancellation of sale of flood insurance in 
community 


Special flood 
hazard areas 
identified 


| 
..| Nov. 1, 1974 and 


Oct. 8, 1976. 


..| Feb. 26, 1975, 


Aug. 15, 1977, 
June 1, 1983 
and Oct. 1, 
1983. 


..| Jan. 18, 1976. 
..| Jan. 14, 1977, 


Mar. 28, 1978 
and June 18, 
1980. 

May 24, 1974 
and Sept. 3, 
1976. 

Apr. 20, 1973, 
duly 1, 1974 
and Dec. 12, 
1975. 





..| Aug. 2, 1974 and 


Apr. 3, 1978. 


..| May 31, 1974 


and May 28, 
1976. 


.| Jan. 27, 1978. 


«| Feb. 15, 1974, 


Aug. 6, 1976 
and Sept. 15, 
1977. 


July 7, 1972, July 
1, 1974, July 
25, 1975 and 
Mar. 18, 1977 


..| June 28, 1974, 


Sept. 19, 1975, 
Sept. 13, 1977, 
May 6, 1980 
and July 5, 
1984. 


..| Sept. 15, 1972, 


July 1, 1974 
and Dec. 26, 
1975. 





..| Dec. 20, 1974 


and June 21, 
1977. 


..| Nov. 1, 1974, 


May 21, 1976 
and July 1, 
1977. 


..| Nov. 1, 1974 and 


July 2, 1976. 


..| June 21, 1974 


and Dec. 10, 
1976. 

June 7, 1974 and 
July 16, 1976. 


..| Nov. 1, 1974 and 


July 16, 1976 





..| Jan. 31, 1975. 


..| Jan 17, 1975 and 


dan. 25, 1980 


..| Apr. 21, 1978. 


.| July 26, 1974 


and Jan. 7, 
1977. 
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...| Unincorporated areas......... 


ee — oe gina 


“Minimal. 


incorporated community eligible 7-5-85 that was participati 
lood insurance Study and Fiood insurance Rate Map for floodplain ae 
commu eligible 7- 


of weed 
dilegind te compe Fined tanmnee fate tante teagan 


32701 


Effective dates of authorization/canceliation of sale of flood insurance in | 
community 











in the Regular 


18-85 that was participating in the 
t and insurance purposes. 


Code for reading 4th column: Emerg.—Emergency; Reg. —Regular; Susp.—Suspension; Rein.—Reinstatement 


Issued: August 8, 1985. 
Jeffrey S. Bragg, 
Administrator, Federal Insurance 
Administration. 
[FR Doc. 85-19279 Filed 8-13-85; 8:45 am] 
BILLING CODE 6718-03-M 


44 CFR Part 65 
[Docket No. FEMA-6672] 


Changes in Flood Elevation 
Determinations; Arizona et al. 


AGENCY: Federal Emergency 
Management Agency. 
ACTION: Interim rule. 


SUMMARY: This rule lists those 
communities where modification of the 
base (100-year) flood elevations is 
appropriate because of new scientific or 
technical data. New flood insurance 
premium rates will be calculated from 
the modified base (100-year) elevations 
for new buildings and their contents and 
for second layer insurance on existing 
buildings and their contents. 

DATES: These modified elevations are 
currently in effect and amend the Flood 
Insurance Rate Map (FIRM) in effect 
prior to this determination. 


From the date of the second 
publication of notice of these changes in 
a prominent local newspaper, any 
person has ninety (90) days in which he 
can request through the community that 
the Administrator, reconsider the 
changes. These modified elevations may 
be changed during the 90-day period. 


ADDRESSES: The modified base (100- 
year) flood elevation determinations are 
available for inspection at the office of 
the Chief Executive Officer of the 
community, listed in the 5th column of 
the table. Send comments to that 
address also. 


FOR FURTHER INFORMATION CONTACT: 


Mr. John L. Matticks, Acting Chief, Risk 


Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0700. 


SUPPLEMENTARY INFORMATION: The 
numerous changes made in the base 
(100-year) flood elevations on the 
FIRM(s) make it administratively 
infeasible to publish in this notice all of 
the modified base {100-year) flood 
elevations contained on the map. 
However, this rule includes the address 
of the Chief Executive Officer of the 
community where the modified base 


| Nov. 18, 1974 
and June 25 
1976 


seven Oct. 25, 1977 
..| Oct. 24, 1975 


‘am as an unincorporated area of Kerr County, Texas. The City had 
insurance purposes. : 
Regular Program as an unincorporated area of Maricopa County. The City has 


(100-year) flood elevation 
determinations are available for 
inspection. 

Any request for reconsideration must 
be based on knowledge of changed 
conditions, or new scientific or technical 
data. 

These modifications are made 
pursuant to section 206 of the Flood 
Disaster Protection Act of 1973 (Pub. L. 
93-234) and are in accordance with the 
National Flood Insurance Act of 1968, as 
amended, (Title XIII of the Housing and 
Urban Development Act of 1968 (Pub. L. 
90-448)), 42 U.S.C. 4001-4128, and 44 
CFR Part 65.4. 

For rating purposes, the revised 
community number is listed and must be 
used for all new policies and renewals. 

These base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program. 

These elevations, together with the 
flood plain management measures 
required by 60.3 of the program 
regulations are the minimum that are 
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required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 
community may at any time, enact 
stricter requirements on its own, or 
pursuant to policies established by other 
Federal, State or regional entities. 

The changes in the base (100-year) 
flood elevations listed below are in 
accordance with 44 CFR 65.4. 





State and county Location 


—— 
Anzona | 
Maricopa ; | City of Glendale ................. .| 


.| Unincorporated areas of Mari- 
copa County | 


Maricopa County 


Mancopa | City of Peoria 


Maricopa ..| City of Phoenix 
i i 
| 

Flonda: 
Dade | Unincorporated areas | 
| j 

| 
.| Unincorporated areas... + 
Unincorporated Areas of | 
Orange County | 


Monroe 


Orange County 

| 

Georgia | 
Muscogee County . | City of Columbus ........ : | 


Cobb COUMY...eeeesnnenenemere] City Of Marietta cecal 


Winois: Grundy | City of Morris 


Indiana: Allen County : ..| City of Fort Wayne........... | 
j 

....| Unincorporated areas of Galla- | 
| _ tin County | 

Michigan: Shiawassee County | City of Owosso 

Pennsylvania: Westmoreland a Municipality of Murrysville ae 


Montana: Gallatin County 





Issued: August 6, 1985. 
Jeffrey S. Bragg, 
Administrator, Federal Insurance 
Administration. 


[FR Doc. 85=19280 Filed 8-13-85; 8:45 am] 
BILLING CODE 6718-03-M 





44 CFR Part 67 


Final Flood Elevation Determinations 


AGENCY: Federal Emergency 
Management Agency. 


ACTION: Final rule. 


SUMMARY: Modified base (100-year) 
flood elevations are finalized for the 
communities listed below. 

These modified elevations are the 
basis for the flood plain management 
measures that the community is required 
to either adopt or show evidence of 
being already in effect in order to 
qualify or remain qualified for 


.| Peoria Times, July 5, 1985, and | 


..| Arizona Business Gazette, May | 


..| Morris Daily Heralc, Apr. 


..| Argus Press, Mar. 29, 1985 and 


Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that this rule if promulgated will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special flood hazard areas 
on the basis of updated information and 


communities. 


Date and namie of newspaper 
where notice was published 


Hon. George R. Renner, Mayor, City of Glendale, 
7022 North 50th Drive, Glendale, Arizona 65301. 

Hon. Fred Koory, Chairman, Maricopa County 
Board of Supervisors, 111 South Third Ave., 
Phoenix, Arizona 85003. 

Hon. Edmund, Pang, Mayor, City of Peoria, P.O. 
Box 38, Peoria, Arizona 85345. 

Hon. Terry Goddard, 25 West Washington, Phoe- 
nix, Arizona 85003. 


Glendale Star, July 3, 1985, and 
July 10, 1985. 

News Sun, July 3, 1985 and July | 
10, 1985. 


July 10, 1985. 
13, 1985 and May 20, 1985. 


Hon. Merrett R. Stierham, County Manager, Dade 
County, 73 West Flagler Street, Room 911, 
Miami, Florida 33130. 

The Reporter, July 18, 1985 and | Hon. Kermit Lewin, County Administrator, Monroe 
July 25, 1985. County, P.O. Box 93, Key West, Florida 33040. 
Orlando Sentinal, May 22, 1985 | Hon. James L. Harris, County Administrator, 
and May 29, 1985. Orange County, P.O. Box 1393, County Court- 

house, Oriendo, Florida 32802. 


Miami Review, July 9, 1985 and | 
July 16, 1985. 


Hon. J.W. Feighner, Mayor, City of Columbus, P.O. 
Box 1340, Columbus, Georgia 31993. 
Hon. Robert E. Flourney, Jr., Mayor, City of Mariet- 


Columbus Ledger, Apr. 26, 1985 | 
and May 3, 1985. 

Marietia Daily Journal, July 5, 
1985 and July 12, 1985. 

Hon. James AR. Washburn, Mayor, City of Morris, 
320, Wauponsee Street, Morris, Illinois 60450. 

Hon. Winfield Moses, Mayor, City/County Building, 
1 Main Street, Fort Wayne, Indiana 46802. 

Hon. Joy Nash, Chairperson, Gallatin County Com- 
missioners, Box 1905, Bozeman, MT 59715. 

Hon. Aliex R. Allie, City Manager, City of Owosso, 
301 West Main Street, Owosso, Michigan 48867. 

Hon. John M. Lynch, Chief Administrator of the 
Municipality of Murrysville, Westmoreland County, 
P.O. Box 127, Murrysville, PA 15668. 


1, 
1985 and Apr. 18, 1985. 

The New Sentinal, June 21, 1985 
and June 28, 1985. 

Chronicle, May 20, 
May 27, 1985. 


1985 and 


Apr. 5, 1985. 
Penn Franklin News, June 17, 
1985 and June 24, 1985. 


ta, 205 Lawrence Street, Marietta, Georgia 30061. 


imposes no new requirements or 
regulations on participating 


List of Subjects in 44 CFR Part 65 


Flood insurance, Flood plains. 


The authority citation for Part 65 
continues to read as follows: 


Authority: 42 U.S.C. 4001 et seq., 
Reorganization Plan No. 3 of 1978, E.O. 12127. 


dune 18, 1985. 


June 18, 1985 


June 18, 1986............... 


Apr. 30, 1985 


July 5, 1985 


Feb. 4, 1985.................. 


May 9, 1985.... 
Mar. 18, 1985 
June 11, 1985............... 


participation in the National Flood 
Insurance Program. 


EFFECTIVE DATE: The date of issuance of 
the Flood Insurance Rate Map (FIRM) 
showing modified base flood elevations, 
for the community. This date may be 
obtained by contacting the office where 
the maps are available for inspection 
indicated on the table below. 


ADDRESSES: See table below: 


FOR FURTHER INFORMATION CONTACT: 
Mr. John L. Matticks, Acting Chief, Risk 
Studies Division, Federal Insurance 
Administration, Federal Emergency 
Management Agency, Washington, D.C. 
20472, (202) 287-0700. 


SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the final 
determinations of flood elevations for 
each community listed. Proposed base 
flood elevations or proposed modified 
base flood elevations have been 


published in the Federal Register for 
each community listed. 

This final rule is issued in accordance 
with section 110 of the Flood Disaster 
Protection Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L. 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR Part 67. An 
opportunity for the community or 
individuals to appeal the proposed 
determination to or through the 
community for a period of ninety (90) 
days has been provided. 

The Agency has developed criteria for 
flood plain management in floodprone 
areas in accordance with 44 CFR Part 
60. 
Pursuant to the provisions of 5 U.S.C. 
605(b), the Administrator, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
for reasons set out in the proposed rule 
that the final flood elevation 
determinations, if promulgated, will not 
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have a significant economic impact on a 
substantial number of small entities. 
Also, this rule is not a major rule under 
terms of Executive Order 12291, so no 
regulatory analyses have been 
proposed. It does not involve any 
collection of information for purposes of 
the Paperwork Reduction Act. 


List of Subjects in 44 CFR Part 67 


Flood insurance, Flood plains. 


The authority citation for Part 67 
continues to read as follows: 


Authority: 42 U.S.C. 4001 et seq., 


Reorganization Plan No. 3 of 1978, E.O. 12127. 


Interested lessees and owners of real 
property are encouraged to review the 
proof Flood Insurance Study and FIRM 
available at the address cited below for 
each community. 


The modified base flood elevations 
are finalized in the communities listed 
below. Elevations at selected locations 
in each community are shown. Any 
appeals of the proposed base flood 
elevations which were received have 
been resolved by the Agency. 


City of Huntsville, Madison County (FEMA 
Docket No. 6656) 


Huntsville Spring Branch: 
About 12,350 feet downstream of Johnson 


" Dardanelie (City), Yeu County (FEMA Docket 
No. 6643) 


Arkansas River: Entire area within community af- 
Town Ditch: Entire area within community affected 


City Hall, 120 North Front Street, Dardanelie, 
Arkansas. 


Ota (City), Yell County (FEMA Docket No. 6643) 
Keeland Creek: 


Source of flooding and location 


Keeland Crrek Tributary 1: 
Confluence with Keeland Creek. 
Approximately 1,660’ upstream of confluence 


Maps available for inspection at the Ola City 
Hall, Fourche Avenue, Ola, Arkansas. 


Antioch (City), Contra Costa County (FEMA 
Docket No. 6643) 
East Antioch Creek: Downstream edge of East 


Pacific Ocean: At shoreline approximately 500 
feet south of the intersection of Verde Street 


Maps available for inspection at City Hall, 5775 
Carpinteria Avenue, Carpinteria, California. 


Corona (City), Riverside County (FEMA Docket 
No. 6643) 


Temescal Wash: 100 feet upstream from center 


Send comments to the Honorable Richard Dein- 
inger, P.O. Box 940, Corona, California 91720. 


Morro Bay (City), San Luis Obispo County 
(FEMA Docket No. 6656) 

Pacific Ocean: Approximately 600 feet west of the 
intersection of Beachcomber Avenue and 
Easter Street along Easter Street extended .......... 
Maps availiable for inspection at the Department 
of Public Works, 595 Harbor Street, Morro Bay, 
California. 


Santa Paula (City), Ventura County (FEMA 
Docket No. 6643) 


Santa Clara River: Approximately 100 feet down- 
stream of intersection of Montebello and Ojai 


Santa Paula Creek (formerly Profile Base Line 3): 


Maps available for inspection at the Public 
Works Department, 970 Ventura Street, Santa 
Paula, California. 


reeset ~*~ riea 
Docket No. 6643) 
Pacific Ocean: At shoreline, eiddintens 200 
feet southwest from intersection of Seal Way 
and Dolphin Avenue, along Dolphin Avenue 


Maps available for 
Works Department, 21,1 8th Street, Seal Beach, 
California. 


CONNECTICUT 
Norwich (City), New London County (FEMA 
Docket No. 6643) 

Trading Cove Brook: 

At confluence with Thames River 

Approximately 350’ downstream of West 

Thames Street 

Thames River: 


Confluence with Yantic and Shetucket 
Yantic River: Confluence with Thames River. 
Yantic River East Channel: 

Downstream confluence with Yantic River... 

Upstream confluence with Yantic River 
Shetucket River: 


Upstream of State Highway 2/Main Street... 


32703 


Source of flooding and location 


Spaulding Pond Brook: Contiuence.with Shetucket | 
River... 

Tributary F: Confluence with Thames River ... Ba 

Maps avaliable for inspection at the City Hal, 
Norwich, Connecticut 


FLORIDA 





aw Cee 
Docket No. 6643 


Indian River: j 
Along entire shoreline from about 400 feet | 
north of Victoria to about 500 feet south of | 
Frank Street... ae 
About 700 feet ¢ 


Maps available for inspection at City Hall, 2145 | 
Palm Bay Road, NE. Palm Bay. Florida 





Cobb County (FEMA Docket No. 6656) 
Chattachoochee River: 


About 200 feet downstream ‘of ‘Woodland ‘Brook | 
Vinings Branch: 

At mouth... : 

About 300 feet ‘downstream of Randall ‘Farm | 

Road... 4 

Powers Branch: 

At mouth... 

Just downstream of Columns Drive... 


Just upstream of Detk Road... 

At confluence of Powers Creek. — 

About 1,900 feet downstream of ' i 
41. ee ce scoanicnensel ean 

Poorhouse Creek 


About 200 feet upstream of mouth ................-..-..---] 
About 300 ‘feet downstream of Powers rw, { 
Drive... a 
Just upstream of Powers Ferry ‘Drive... 
Sope Creek: 


About 350 feet upstream of mouth ................... 
Willeo Creek: 

At mouth... al 

About 1, 150. feet upstream of Willeo Road... ahead 
Timber Ridge Branch: 


About 150 feet upsteam of Timber Ridge Road ...| 
Maps available for inspection at the Cobb 
County Development Control Department, 10 E 
Park Square, Marietta, Georgia 30090-9623. 
Doraville (City), DeKalb County (FEMA Docket 
No. 6611): 
Nancy Creek: 
Just upstream of Tilly Mill Road ... saa 
About 1,400 feet upstream of Tilly Mill Road .. 
Maps availabie for inspection at City Hall, 3725 
Park Avenue, Doraville, Georgia. | 
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#Depth 
in feet 
above 
ground. 
Eleva 
tion in 
feet 


Source of flooding and focation 


(NGVD). | 
Modified 


1LLINOIS 


Unincorporated Areas of DuPage County 
(FEMA Docket No. 6656) 

Sprink Brook: 
Just upstream of Lake Kadgah Spitiway ... ileal 
About 540 feet upstream of Medinah-on-the- 

Lake Road. 

Maps availabie for inspection at the Department 
of Public Works, 521 North County Farm Road, 
Wheaton, !finois. 


McHenry County (Unincorporated Areas), 
(FEMA Docket No. 6656) 
Elizabeth Lake Drain. 
At confluence with North Branch ae: nk | 
At County Boundary 
Crystal Creek: 
About 5,300 feet upstream of Plum Street 
Just downstream of McHenry Drive .. satel 
Maps available for inspection at the “Planning 
Department, Room 105, McHenry County Court- 
house, 2,200 North Seminary, Woodstock, ti- 


LOUISIANA 
ensecigust cry), Caddo County (FEMA 
Docket No. 6643) 
Francis Shirley Lateral: 
At confluence with industrial Park Lateral 
At Woolworth Road a 25 feet 
downstream of corporate limits ... stata 
Gilmer Bayou: 
Approximately 1,050 feet upstream of Colquitt 


Approximately 1 160 feet ‘downstream of conthy- | 
ence of industrial Park Lateral at corporate 
limnits . 

Approximately 980 feet upstream ‘of ‘confluence =| 
of industrial Park Laterai at corporate limits .. 

industrial Park Lateral: 


Regueimaialy 1,010 feet upstream of conffu- 

ence with Gitmer Bayov ... annem 
McCain Creek: 

— 0.6 mile upstream of re 

Road........... sass 
Bayou Pierre: 

Corporate limits (extended) located approxi- 
mately 300 feet upstream of industrial Loop 
I icc eine cetera 

Downstream side of Texas and Pacific Railroad. 

Sand Beach Bayou: | 
At Flournoy Lucas Road «.....n.......ce-ccececeecesesneee | 
At Texas and Pacific Railroad | 

Bickham Bayou: | 

Approximately 1,050 feet downsiream ot Yontan | 
Road -| 

Approximately 280 feet ‘downstream of Yontan | 


Cross Lake: Portion of take “just “northeast ot | 
Lakeshore Drive ............. 
Maps available for inspection at the Shreveport 


City Hall, 1234 Texas Avenue, Shreveport, Lou- 
tsiana 


MARYLAND 

Anne Arundel (County), icesinemeie: bites 
(FEMA Docket No. 6655) 

Chesapeake Bay- 

Intersection of 

SD tives eicginnsisecisenvisinsssthaanitnaisadiccssititintitiaianinn «A 

intersection of Park Avenue and Pine Avenue......! “8 


Lake 


: 


5 


nicer 


gourd 
*Etava- 


= 


evs 


eee rer 


Source of flooding and location 





Source of flooding and location 


Maps available for inspection ai the Planning 
and Zoning Office, Arundei Center, 44 Calvert 


Street Annapate, Manjand. 


NEBRASKA 


Wahoo 10 (City), Saunders County, (FEMA Oushet 
No. 6656) 


Wahoo Creek: 
About 2.61 miles downstream of U.S. a 
Peg hanes ctadhmntiiigiindei 
Just upstream of u Ss. “Highway ee — 
About 0.2? mile upstream of County Road ............ 
Sand Creek: 
About 0.87 mile downstream of County Road...... 
About 140 feet upstream of County Road ...... 
Cottonwood Creek: 
At confluence with Wahoo Creek .. 
Just downstream side of U.S. Highway "0A 8 
State Highway 92 .. 
About 1.03 miles upstre ream : of ‘US. - Highaay 
30A and State Highway 92... oeatn 
Ory Run Creek: ) 
At confluence with Cottonwood Creek. — 
Just downstream of Burlington Northern dis- is | 
mantied railroad bridge ........... = 


Maps avaliable for inspection at City Hall, "605 
North Grapseey Sweet, Wehoo, Nebraska. 


NEW YORK 


New Piatz (Town), Ulster County (FEMA 
Docket No. 6568) 


sei | 


Maps available for inspection at the New itz | 
Town Hall, New Paltz, New York. 


New Paltz (Village), Ulster County (FEMA 
Docket No. 6656) 
Wallkill River: 
Downstream corporate Hmits .......ecneesoene 
State Route 299 ... 
Upstream corporate e ; 
Maps available for inspection at the New Patz: 
Village Halt, New Paltz, New York. 


CRLANOMA 
"Sn (city), Tuten, Oonee, Osage, and Rogers 
Counties (FEMA Docket No. 6656) 
Vensel Creek Relocated: 

At confiuence with Arkansas River located 
southwest of Qist Street and Delaware 
Avenue intersection... goed 

Approximately 350° upstream ‘of ‘confluence 
Tributary 1 to Vensel Creek Relocaisd.... 

Downstream side of South Harvard Avenue 

Tributary 1 to Vensel Creek Relocated: 

At confluence with Vense! Creek Relocated 

Approximately .42 mile upstream of confluence 
with Vensel Creek Relocated 

Maps avaiable for iapection at tne Cty He 
, Oklahoma. 


eae (Town), Dorchester County (FEMA 
Docket No. 6656) 
Sawmill Branch: 
About 100 feet upstream of Ashley Drive .............. 
About 250 feet downstream of South Gum 
Street... a 
Just downstream of Norfolk Southern Raiway... 
Maps available for inspection at 104 Civic 
Center, Summervite, Soe | Carcina. 


*195 
*7190 
*790 
"186 


Chatteneege (City), Hamiiton County (FEMA 
Docket No. 6643) 
West Chickamauga Creek 
At mouth... ova 
At contiuence ‘ot Spring C Creek 
Spring Creek: 
At mouth... 
About 690 feet upstream of Spring Creek Road... 
Maps availiable for inspection at the Planning 
Commission, City Hall, East Eleventh Street, 
Chattanooga, Tennessee. 


Germantown (City), Shelby County (FEMA 
Oocket No. 6656) 
Wolf P'ver Lateral E- 
*o0ui 0.16 mile downstream of confluence a! 
Wolf River Lateral EA ... 
Just upstream of U.S. Highway 72 oper 
Avenue)... ae 
Wolf River Lateral EA: 
At contiuence with Wolf River Lateral E.....___..... 
Just upstream of U.S. Highway 72 (Popular 
Maps avaliable for i 
Municipal Center, 1930 Germantown Road— 
South, Germantown, Tennessee 36138. 


Shetby County Gieminee Areas), (FEMA 
Docket No. 6656) 
Fletcher Creek 
Just upstream of Whitten Road... 
Just upstream of confivence of Fletcher ‘Creek 


Fletcher Creek Tributary A: 
About 0.15 mile downstream of U.S. Route 64 
Just downstream of U.S. Route 64 fa 
About 0.17 mile upstream of Appling Road 
Fletcher Creek Tributary C: 
At confluence with Fletcher Creek Tributary A. 
About 0.45 miles above confluence with Fletch 
er Creek Tributary A ‘ 
Johns Creek: 
Just downstream of Raines ROad.............0-0esrve 
Just downstream of Tennessee Yards... 
Johns Creek Laieral A: 
At mouth... 
About 950 feet upstream of St. “Louis San 
Francisco Railway Spur 
Ten Mile Creek: 
About 0.4 mile downstream of East a 
Drive... eisai 
Just downstream of East Shelby Drive... iad 
About 420 feet upstream of East Shelby Drive... 
Maps available for inspection at George Reed, 
~- County Engineer, Suite 701 County Administra- 
tive Bidg., 160 N. Mid America Malt, Memphis, 
Tennessee. 


Brookside Village (City), Brazoria County 
(FEMA Docket No. 6643) 
Clear Creek: 
Upsiream of Mykawa Road at downstream cor 
Porate limits (extended) ... — 
At upstream corporate limits (extended) Hemel 
Maps available for inspection at the Brookside 
Village City Hail, 6200 Brookside Road, Brook- 
side Village, Texas. 


Converse (City), Bexar County (FEMA Docket 
No. 6574) 
West Salitritlo Creek: 
At downstream extraterritorial jurisdiction bound- 
ary 
At downstream corporate limits coincident with 
FM 1516... aot 
East Saittrillo Cresk: 


ary... _ 
At downstream corporate ‘limits... 





Federal Register / Vol. 50, No. 157 / Wednesday, August 14, 1985 / Rules and Regulations 


8 
& 


Just downstream of West Frontage Road of 
eee 


Arroyo 8D: Approximately 320 feet above conflu- 

ence with Arroyo BA 

Flow Path #38: 

Just upstream of West Frontage Road of Inter- 
state Highway 10. 


Just upstream of East Frontage of Interstate 


Flow Path #38A: Approximately 370 feet above 
the confluence with Flow Path #38 

Flow Path #38B: Approximately 440 feet above 
the confluence with 

Flow Path #39: 
Just downstream of West Frontage Road of 


Just upstream of East Frontage Road of inter- 


Flow Path #39A: 
Just downstream of West Frontage Road of 


Just upstream of East Frontage Road of inter- 
Flow Path #40: 


Just downstream of West Frontage Road of 
Interstate Highway 10 


Just upstream of East Frontage Road of inter- 


Flow Path #41: 
Just downstream of West Frontage Road of 


Just upstream of East Frontage Road of Inter- 


Flow Path #41A: Approximately 600 feet above 
confluence with Fiow Path #41 
Flow Path #42: 
Just downstream of West Frontage Road of 
Interstate Highway 10 
Just upstream of East Frontage Road of Inter- 


Flow Path #43: 
Just downstream of West Frontage Road of 


Flow Path #45: 
Just upstream of the west corporate limits 
Approximately 800 feet above confluence with 

Flow Path #45 

Flow Path #458: Approximately 2,000 feet above 
confluence with Fiow Path #45 

Flow Path #45C: 
1,500 feet upstream of confluence with Flow 


cothenie tntie 
Flow Path #47: At the corporate limits. 
Flow Path #48: At the corporate limits. 


Lower Valley Area (Local Rainfall Ponding): At 


the intersection of Sunland Park Drive and 
Upper Valley Area (Local Rainfall Ponding): 
At Mulberry Avenue, west of Atchison, Topeka 


Upstream of Montoya Lane, 600 feet from the 
west corporate limits... 


Maps availabie for Ngi- 
neering Department, City Hall, Fourth Fioor, 2 
Civic Center Piaza, El Paso, Texas. 


Irving (City), Dallas County (FEMA Docket No. 
6656) 


Elm Fork of the Trinity River: 
Approximately 2,000 feet upstream of the con- 


Upstream side of Royal Lane 


Maps 
Public Works Building, 825 West Irving Bouie- 
vard, Irving, Texas. 


| ee 
| above 
| "Bova: 
| tion in 
| _ feet 
| (NGVD) 
| Modified 


Area at intersection of Welch Avenue and 


Program Office, 2nd Floor, 7A Crystal Gad, St 
Thomas, Virgin islands. 


Loudoun County (FEMA Docket No. 6643) 
South Fork Catoctin Creek: 
Upstream side of State Route 711-.___.__. 
1.2 miles upstream of State 
Route 711 (2nd crossing)..................-..-.---.----. 
North Fork Catoctin Creek: 


Aepronimately 14 miles upstream of contuence 
Potomac River ............. el eae 

puede 1.3 miles upstream of State 
es cc ccnenrenemenstcaaeiecanaeaiacieceets onal 


Approximately 100 feet et downstream of county 
boundary..... sin encghinitnicnicsaiti annie 
Pantherskin Creek: 
ane confluence with Goose Creek ..................---.------ 
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Approximately 200 feet downstream of State 
Route 719... cua a aalilieasineteventtnapil 
Simpsons Creek: I 
Downstream side of State Route 779... oes 
At State Route 71t. Sede ocala 
Crooked Run: 
At confluence with North Fork Goose Creek... 
—. 5 mile —s of State 
Goose Creek: 
At confluence with Potomac River .... 
Upstream side of Old U.S. Route 50. 
Militown Creek: 
At confluence with Catoctin Creek .... 
ne 5 mile ene of State Route 
682. nets 
Cattail Branch: 
At State Route 773... 
oo 4 ¢ mite upstream of US. | “Route 


Downstream side of State Floute $20... 
—e 12 miles oe of State 
Route 627... 
Stallion Branch: 
Approximately S00 feet upstream of Dulles 
International Airport boundary 
Approximately .7 mile upstream of confluence 


Tributary to Staltion Branch: 
At confluence with Staifion Branch. 
Approximately .3 mile upstream of confluence } 
with Stallion Branch ... 4 
limestone Branch: 
Approximately 500 feet upstream of confluence 
with Potomac River .... Seng peoee"yeenpe 
Approximately 3.6 miles ‘upstream of confluence 
with Potomac River... 
Tributary to Limestone Branch: 
At confluence with Limestone Branch “e 
Upstream side of State Route 698... 
Piney Run: 
Approximately .8 mile ct of confluence 
with Potomac River ... es 
—o.. 4.3 miles “upstream “of "State 
Route 687.. ol - 
indian Greek: 


275 Feet upstream of Dulles international Air- 
I ctnisessasichnniephinkesssesSaacinsaieneeinell 
Approximatety 5 mile _—— of ae Bou- 
levard .. ‘a pedicel daiteaielbsinertealiiniesosamaliiied 
Tributary to Indian ‘Creek: 
At confivence with Indian Creek ... 
Approximately 50 feet upstream of ‘State Route | 
606 .. 
Maps avaitable ‘for ‘inspection ‘at “the County | 
Pianning Department, 16 North King Street, 
Leesburg, Virginia. 


Newport News (City), independent City (FEMA 
Docket No. 6656) 


Hampton Roads: 

Newmarket Creek, downstream of Chestnut 
Avenue... oan 

intersection ‘of ‘Hampton and ‘Maple “Avenues... 

Buxton Avenue between 19th and 27th Streets... 

intersection of Poplars Avenue and 29th Street ..... 

indigo Lake, just below indigo Dam 

Fishers Creek at Madison Lane north. 

Yoder Pond... 

Tributary to Deep Creek at Normandy Lane 

Deep Creek north of Yoder Pond... 

Lucas Creek at Tabbs Lane .. 

Warwick River upstream of “Moyer Road 


Roanoke (County) (FEMA Docket No. 6643} | 
Bamhardt Creek: 
Upstream side of Lakemouth Drive... 


"1,006 


At downstream COMPOFALE LMITS.........-.-scereceeersenee a 
Rrockhouse AVOnUue............----+-- 


Kermit (Town), Minge County (FEMA Docket 
No. 6643) 


Tug Fork: 


Fond du Lac (City), Fond du Lac County 
(FEMA Docket No. 6656) 
West Branch Fond du Lac River: 
Just upstream of Highway T.... ad 
About 0:3 mie upstream of County Highway T 


Maps available for at the Engineering 
Department, P.O. Box 150, Fond du Lac, Wis- 
consin. 


Issued: August 6, 1985. 


Jeffrey S. Bragg, 


Administrator, Federal Insurance 
Administration. 


[FR Doc. 85-19168 Filed 8-13-85; 8:45 am} 


BILLING CODE 6718-03-M 


FEDERAL COMMUNICATION 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 84-1314; RM-4804] 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This action substitutes 
Channel 253A for Channel] 285A at 
Sanibel, Florida, in response to a 
petition filed by Eden Broadcasting, Inc. 
The substitution will enable Station 
WRBQ-FM, Tampa, Florida, to relocate 
its transmitter site. 


EFFECTIVE DATE: August 8, 1985. 


ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 


FOR FURTHER INFORMATION CONTACT: 
Montrose H. Tyree, Mass Media Bureau, 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: 
List of Subjects in 47 CFR Part 73 


Radio broadcasting. 
The authority citation for Part 73 
continues to read: 


Authority: Secs. 4 and 303, 48 Stat. 1066, as 
amended, 1082, as amended; 47 U.S.C. 154, 
303. Interpret or apply secs. 301, 303, 307, 48 
Stat. 1081, 1082, as amended, 1083, as 
amended, 47 U.S.C. 301, 303, 307. Other 
statutory and executive order provisions 
authorizing or interpreted or applied by 
specific sections are cited to text. 


Report and Order (Proceeding 
Terminated) 


In the matter of Amendment of § 73.202{b), 
Table of Allotments, FM Broadcast Stations. 
(Sanibel, Florida), MM Docket 84-1314; RM- 
4804. 

Adopted: August 2, 1985. 

Released: August 8, 1985. 

By the Chief, Policy and Rules Division. 


1. In response to a petition for rule 
making, filed by Eden Broadcasting, Inc. 
(‘Eden’) (petitioner), the Commission 
adopted the Notice of Proposed Rule 
Making, 49 FR 1241, published January 
10, 1985, proposing to substitute Channel 
253A for Channel 285A at Sanibel, 
Florida. Comments were filed by Gumbo 
Limbo Broadcasting, Inc., (“Gumbo- 
Limbo”) * and by the petitioner in 
support of the proposal. Chapman S. 
Root Revocable Trust (“Root”) filed an 


? Eden Broadcasting. Inc. is the successor of the 
original petitioner, Harte-Hanks Radio, as ticensee 
of Station WRBQ-FM, Tampa, Florida. 

2 Gumbo-Limbo is one of twelve applicants for 
Channel 285A at Sanibel. 
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~ opposition and Eden submitted reply 
comments. 

2. The Sanibel substitution was 
requested to enable Eden to move its 
transmitter site for its Tampa station in 
the direction of Sanibel. Gumbo-Limbo 
comments that if the substitution is 
made, Eden should be required to 
reimburse the twelve applicants for 
Channel 285A for any reasonable costs 
incurred in preparing and filing 
amendments to their application to 
specify Channel 253A. The Notice stated 
that petitioner (Harte-Hanks) had 
previously stated its willingness to pay 
such costs. 

3. Root, the licensee of Station 
WVFM(FM)}, Lakeland, Florida, alleges 
that the new site proposed for Station 
WRBQ-FM (Tampa) will be short 
spaced by 3.74 miles to Root’s current 
site and will be 12.2 miles short spaced 
to its proposed transmitter site for 
Station WVEM. We are also told by 
Root that Eden failed to indicate 
whether an attempt was made to locate 
another non-short-spaced site, which 
would place the required signal over 
Tampa. According to Root, such sites 
exist. 

4. Eden suggests that the Sanibel 
channel substitution would not have an 
adverse impact on the applications for 
Channel 285A. Eden also argues that the 
Commission's adoption of the proposed 
substitution and the withdrawal of its 
application from the Hearing would aid 
the Sanibel applicants by creating the 
potential for upgrade to a Class C 
facility and by speeding up the hearing 
process, based on fewer parties and 
more simplified issues. 

5. After consideration of the proposal 
and comments filed in response to the 
Notice, we find that the public interest 
would benefit from the substitution of 
Channel 253A for Channel 285A at 
Sanibel. Although much of the 
discussion in this proceeding has 
focused on the possible short spacing 
between Stations WVFM, Lakeland, and 
WRBQ-FM, Tampa, we agree with the 
petitioner that the decision regarding a 
possible short spacing between the 
proposed sites for Stations WVFM(FM} 
and WRBQ-FM is not an issue that 
should be considered in this proceeding. 
but should be resolved at the 
application stage. We believe it to be in 
the public interest to eliminate the 
Tampa-Sanibel short spacing at this 
time in order to remove that issue from 
the hearing regardless of the outcome of 
the Tampa-Lakeland short-space 
situation. As to the request by Gumbo- 
Limbo that the petitioner be brought to 
bear the costs encountered by 
applicants in modifying their 
applications to specify the new channel. 


we take no position. The modification 
here does not come under the general 
policy which applies to the existing 
stations required to change channels. 
The applicants will be permitted to 
amend their applications to specify 
Channel 253A without the need to 
change their facilities or site location. 
No facilities have been constructed. As 
a final matter, the applicants are not 
subject to the filing of additional 
applications by other parties since the 
substitution does not involve an upgrade 
in the class of channel. See 
Modifications of FM and TV Station 
Licenses, MM Docket 83-1148, 98 F.C.C. 
2d 916 (1984). 

6. Accordingly, it is ordered, that 
effective August 8, 1985, the FM Table of 
Allotments (§ 73.202(b}) of the 
Commission's Rules, IS AMENDED with 
regard to the following city: 


7. It is further ordered, that this 
proceeding is terminated. 

8. For further information concerning 
this proceeding, contact Montrose H. 
Tyree, (202) 634-6530. 

Federal Communications Commission. 
Charles Schott, 


Chief. Pelicy and Rules Division Mass Media 
Bureau. 


{FR Doc. 85-19270 Filed 8-13-85; 8:45 am} 
BILLING CODE 6712-01-M 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 652 
[Docket No. 50579-5122} 


Atlantic Surf Clam and Ocean Quahog 
Fisheries 


AGENCY: National Marine Fisheries 
Service {NMFS}, NOAA, Commerce. 


ACTION: Final rule. 


SUMMARY: The Assistant Administrator 
for Fisheries, NOAA, has given final 
approval to portions of Amendment 6 
(amendment) to the Fishery 
Management Plan for Atlantic Surf Clam 
and Ocean Quahog Fisheries (FMP). As 
approved, the amendment (1) divides 
the New England Area into new 
Nantucket Shoals and Georges Bank 
Areas; (2) establishes a quota range and 
management measures for the Georges 
Bank Area; (3) revises the quota range 
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for the Nantucket Shoals Area; (4) adds 
a requirement that surf clam vessel 
owners or operators must notify NMFS 
in advance if they intend to fish in a 
notification zone; (5) and clarifies the 
minimum size limit for surf clams to all 
areas of the fishery. The intended effect 
is to revise the management measures 
for the New England surf clam fishery 
based on new assessment information 
and on the formation of new fishing 
patterns for the area, and to reduce the 
probability of a lengthy closure of the 
surf clam fishery in the New England 
Area. 
EFFECTIVE DATE: September 8, 1985. 
This rule is being issued prior to 
approval by the Office of Management 
and Budget {OMB) of the information 
collection requirements in §§ 652.5{b){7) 
and 652.7 (a)(4) and (1). When the OMB 
control number is received, a notice will 
be published in the Federal Register 
making these sections effective on 
September 8, 1985. 


ADDRESSES: Copies of the amendment, 
the environmental assessment, and the 
draft regulatory impact review/initial 
regulatory flexibility analysis are 
available from Mr. John C. Bryson, 
Executive Director, Mid-Atlantic Fishery 
Management Council, Federal Building, 
Room 2115, 300 South New Street. 
Dover, Delaware, 19901. 

FOR FURTHER INFORMATION CONTACT: 
Monique Rutledge, Plan Coordinator. 
617-281-3600, extension 351. 


SUPPLEMENTARY INFORMATION: 


Background 


The amendment was prepared by the 
Mid-Atlantic Fishery Management 
Council (Council) in consultation with 
the New England Fishery Management 
Council. A notice of availability for the 
proposed amendment was published in 
the Federal Register on Apri} 25, 1985 {50 
FR 16326). The proposed rule with 
request for comments was published in 
the Federal Register on May 29, 1985 (50 
FR 21910). The public comment period 
ended on July 7, 1985. No comments 
were received by the Director, Northeast 
Region, NMFS (Regional Director) 
during the public comment period. The 
final rule includes changes made to the 
proposed rule consistent with the 
disapproval of several provisions of 
Amendment 6 during review by the 
Secretary of Commerce (Secretarial 
review) and technical changes intended 
to clarify the notification procedures. 

The amendment was proposed io 
respond to two major developments in 
the New England fishery. During 1983. 
the New England fishery was closed for 
half the year, after increased effort in 
that area resulted in the harvest of the 
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annual quota in a matter of a few 
months. Amendment 4 to the FMP was 
prepared in response to this situation. In 
June 1984, significant beds of surf clams 
were discovered on Georges Bank. 
Subsequent research resulted in a stock 
assessment by the Northeast Fisheries 
Center supporting an optimum yield 
(OY) range of 25,000-300,000 bushels. 
Partitioning ef the areas became 
necessary in order to prevent 
overfishing in the Nantucket Shoals 
Area. Amendment 6 was prepared in 
response to the discovery of the Georges 
Bank resource. The provisions of 
Amendment 4 were subsequently 
merged into Amendment 6 to combine 
the management systems for the New 
England Area in a single action. 

The regulations implementing the FMP 
contain at § 652.21 provisions that 
establish surf clam quotas for the New 
England Area and at § 652.22 provisions 
for management of the surf clam fishery 
in the New England Area. The quota 
range for the New England Area is 
currently 25,000 to 100,000 bushels 
annually. The amendment divides the 
New England Area into the Nantucket 
Shoals Area (west of 69° W. longitude) 
and the Georges Bank Area (east of 69° 
W. longitude). The new quota range for 
the Nantucket Shoals Area is 25,000 to 
200,000 bushels. The new quota range 
for the Georges Bank Area is 25,000 to 
300,000 bushels. The annual quotas are 
set following the procedures and criteria 
set forth in the FMP. 

The annual quota for the Georges 
Bank Area is divided into quarterly 
quotas, with the first and fourth quarters 
(January~March and October- 
December) each allocated 10 percent of 
the annual quota, and the second and 
third quarters (April-June and July- 
September) each allocated 40 percent of 
the annual quota. The unused portion of 
any quarterly quota is transferred to the 
next quarter. 

With the exception ot the quota 
revision, management of the surf clam 
fishery in the Nantucket Shoals Area is 
based on the current FMP, which 
specifies unrestricted fishing until 50 
percent of the annual quota is harvested, 
at which time the Regional Director may 
impose effort limitations. New 
management measures for the 
Nantucket Shoals Area were proposed 
in the amendment, but were 
disapproved during Secretarial review. 
The disapproved management system 
included bimonthly quota allocations 
and a four tier effort control system that 
carried with them a potential for up to 
24 management actions within a single 
fishing year, imposing rapid and 
repeated changes on the fishery. The 
need to make numerous changes within 


bimonthly periods, which are too short 
to both monitor landings and initiate 
effective controls, would have been 
administratively excessive. Further, the 
measures, designed for tight control of 
the Nantucket Shoals resource after the 
fishery was closed for six months during 
1983, were determined to be no longer 
necessasry and appropriate in light of 
available resource on Georges Bank, 
which was discovered in June 1984. As a 
result, the final rule differs from the 
proposed rule as follows: paragraph 
(a)(4) of § 652.7 was deleted, and (a)(5) 
was redesignated as (a)(4); paragraphs 
(b) (4), (2), (3), and (4) of § 652.21 were 
deleted and paragraph (b) was revised 
to make the management of Nantucket 
Shoals consistent with the procedures 
and criteria set forth in § 652.21(a) (1), 
(2), and (4) of the implementing 
regulations; paragraphs (b)(2), (d), and 
(e) of § 652.22 were deleted, reverting 
management of the area to § 652.22 (b), 
(d), (e), and (f) of the implementing 
regulations; and paragraph (b)(2) of the 
same section was retitled. 

Management of the surf clam fishery 
in the Mid-Atlantic Area is based on the 
current FMP. Amendment 6 contained 
two provisions involving the Mid- 
Atlantic Area, both of which were 
disapproved during Secretarial review. 
Those measures proposed to restrict 
Mid-Atlantic surf clam vessels to one 
landing per day when fishing in the Mid- 
Atlantic Area, and to prohibit the 
Regional Director from dividing the 
fishing hours allowed per week into 
more than one fishing period when the 
allowed number of hours is 12 or less. 
The disapproval of those measures was 
based on a lack of data justifying the 
need to limit numbers of trips that could 
be taken within a fishing period, the 
absence of information on an 
appropriate minimum number of hours 
for a fishing period, and inadequate 
impact analysis of the proposed 
restrictions. As a result, the final rule 
differs from the proposed rule by 
deleting § 652.7(I), redesignating 
§ 652.7(m) as (1), and deleting the 
sentence that was to be added to 
§ 652.22(a)(2). 

The surf clam minimum size limit 
applies in all three areas of the fishery. 
In May 1984, both the Mid-Atlantic and 
the New England Councils voted to 
extend the size limit to New England, 
consistent with the size limit in the Mid- 
Atlantic Area. In June 1984, the Mid- 
Atlantic Council adopted Amendment 5 
to the FMP which contains a size limit 
provision without geographic limitation. 
Amendment 6 implements the May 1984 
joint vote, confirms the Amendment 5 
vote, and clarifies the record of actions 


extending the size limit to New England. 
Section 652.25 relative to size 
restrictions remains unchanged from 
that implemented under Amendment 5 
to the FMP. In § 652.7, paragraph (i) of 
the implementing regulations is revised 
to be consistent with the terms of 

§ 652.25, by deleting reference to the 
limitation of the regulation to possession 
only in the Mid-Atlantic Area, and is 
shown here in the public interest. 

The permit eligibility requirements for 
the New England Area continue 
unchanged for both the Nantucket 
Shoals and Georges Bank Areas; 
specifically, vessels with permits issued 
under the moratorium on entry of 
vessels into the surf clam fishery and 
vessels with permits to fish only in the 
New England Area may fish in both the 
Nantucket Shoals and Georges Bank 
Areas. 

Vessel owners or operators must 
notify NMFS in advance if they intend to 
fish for surf clams in a notification zone. 
This measure was adopted in order for 
NMFS to effectively monitor vessel 
activity to assure that surf clam harvests 
are accurately assigned to the quota of 
the area in which they are caught. The 
notification procedure focuses on the 
movement of vessels into notification 
zones., i.e., areas of the fishery in which 
they hold a permit but do not usually 
fish. Fifteen-day advance written notice 
must be provided by vessel owners or 
operators to the Regional Director 
before fishing in a notification zone may 
begin. For vessels authorized to fish in 
both the Mid-Atlantic and New England 
Areas ({i.e., with permits issued under 
the moratorium) with home ports in the 
Mid-Atlantic States, the Nantucket 
Shoals and Georges Bank Areas are 
notification zones. For vessels 
authorized to fish in both the Mid- 
Atlantic and New England Areas (i.e., 
with permits issued under the 
moratorium) with home ports in the New 
England States, the Mid-Atlantic and 
Georges Bank Areas are notification 
zones. For vessels authorized to fish 
only in the New England Area, the 
Georges Bank Area is a notification 
zone. Vessels may not fish in more than 
one area on any day. If an operator 
intends to change the vessel's area of 
fishing, NMFS must be notified in 
advance. To resume fishing in the home 
port area, the vessel owner or operator 
must give the Regional Director not less 
than 24 hours advance notice. To move 
from one notification zone to another 
notification zone, the vessel owner or 
operator must give the Regional Director 
15 days advance written notice. 

Notification requirements have been 
addressed differently in the final rule for 
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a group of vessel owners and operators 
inadvertently excluded from coverage 
under the definition of notification zone 
in the proposed rule. The previous 
definition did not encompass permit 
holders whose home port is in an area of 
the fishery in which they do not hold a 
permit to fish for surf clams and have 
had as notification zones all areas of the 
fishery in which they are authorized to 
fish (i.e., Nantucket Shoals and Georges 
Bank). The definition of “Notification 
Zone” in § 652.2 of the proposed rule 
was changed to encompass this group, 
thereby establishing Georges Bank as 
the notification zone for those vessels 
with permits to fish for surf clams in 
only the new England Area, regardless 
of their home port area. 

A further clarification to the 
notification procedures is reflected in 
the revision of § 652.2(b)(7}(v) of the 
proposed rule, renumbered in the fina] 
rule to (b)(7)(vi). This section stipulates 
the conditions under which a 
notification received by the Regional 
Director is cancelled. This section does 
not relieve the vessel owner or operator 
from providing the advance notice for 
switching fishing areas required by 
these regulations. 

A provision in Amendment 6 related 
to the notification requirement was 
disapproved during Secretarial review. 
This measure would have prohibited a 
vessel fishing in a notification zone from 
returning to fish in the same notification 
zone within the same calendar month 
once the vessel left the notification zone 
to fish in another area. This measure 
was replaced with the 15 day advance 
notice specified in the rule. It was 
disapproved because it would have 
imposed unintentional negative effects, 
treating fishermen leaving a notification 
zone early in a month differently than 
those leaving late in a month. Further, 
the measure would have allowed the 
departure of vessels from notification 
zones at the end of one month and their 
rapid return at the start of the next, 
defeating the very purpose of the 
measure, which was purported to 
provide adequate notification for 
statistical and enforcement purposes. 
Therefore, the statement of this 
provision in the preamble to the 
proposed rule is superseded in the final 
rule by its disapproval. 

The definition of “Home Port” 
appearing in § 652.2 of the final rule is 
changed from the port appearing on a 
vessel permit application, to the port 
appearing on a vessel permit. This 
change is made following an 
administrative determination that the 
designation appearing on the permit 
would be more reliable and less subject 


to change than that appearing on the 
vessel application. 

Other revisions in the final rule 
include changes at § 652.5(b){7) by (1) 
adding additional information regarding 
the content of notification letters in 
subsection (i); (2) creating a new 
paragraph (ii) from part of the proposed 
paragraph (i); (3) renumbering 
paragraphs (ii) and (iii) to new 
paragraphs (iii) and (iv); (4) deleting the 
proposed rule paragraph (iv); and (5) 
adding a new paragraph (vi) to clarify 
the intent of the section as it appeared 
in the proposed rule. 

The Regional Director has placed on 
the record an interpretation of a 
provision in Amendment 6 which allows 
for the adjustment of a surf clam quota 
between quarters and calendar years if 
the quota is either not met or is 
exceeded. This provision, which appears 
to be a restatement of a similar 
provision in Amendment 3, extends to 
the New England fishery a provision 
which had been previously reserved for 
the larger, more active mid-Atlantic 
fishery. The impacts of a literal 
application of this reconciliation process 
may now be much greater in scope. 
While the value of the rule remains as a 
disincentive from exceeding allowable 
quotas, it must not be allowed to negate 
forecasts of appropriate levels of 
harvest derived from the quota-setting 
process. The rule must be applied in 
coordination with, and not to the 
detriment of, the quota-setting process 
which is key to the operation of the 
FMP. 

The disapproval of the bimonthly 
guidelines for Nantucket Shoals 
removes the basis for applying this 
provision to that area, as contained in 
§ 652.21(b)(3) of the proposed rule. At 
this time, therefore, the quota 
adjustment provision can only be 
implemented on Georges Bank, 
consistent with § 652.21{a)(3). 


Information Collection Requirements 


OMB had not approved the 
information collection provisions of the 
FMP at the time this rule was filed for 
public inspection with the Office of the 
Federal Register. NOAA fully expects 
OMB approval of these provisions 
before the effective date of this rule. 

When OMB approval is granted and a 
control number is issued, the Secretary 
of Commerce (Secretary) will publish a 
notice stating the approval and number. 
and making §§ 652.5{b){7) and 652.7(a) 
(4) and (1) effective concurrently with 
this final rule. 
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Classification 


The Secretary determined that the 
approved provisions of the amendment 
this rule implements are necessary for 
the conservation and management of the 
surf clam fishery and that they are 
consistent with the national standards, 
other provisions of the Magnuson Act, 
and other applicable law. 

The Council prepared an 
environmental assessment (EA) for this 
amendment and concluded that taere 
will be no significant impact on the 
human environment as a result of this 
rule. A copy of the EA is available from 
the Council at the address above. 

The NOAA Administrator has 
determined that this amendment is not a 
“major rule” requiring a regulatory 
impact analysis under Executive Order 
12291. A summary was published at 50 
FR 21910. 

The Council prepared a regulatory 
impact review which concludes that this 
rule will have the economic effects 
summarized at 50 FR 21910. A copy of 
this review may be obtained from the 
Council at the address above. 

The General Counsel of the 
Department of Commerce certified to 
the Smal] Business Administration that 
this rule will not have a significant 
economic impact on a substantial 
number of small entities. Both large and 
small businesses can benefit from the 
delineation of the Georges Bank area, 
and the increase in quota in the 
Nantucket Shoals Area, and will equally 
share the costs of the notification 
system. As a result, a regulatory 
flexibility analysis was not prepared. 

This rule contains a collection of 
information requirement subject to the 
Paperwork Reduction Act which has 
been submitted for approval by the 
Office of Management and Budget. 

This Council determined that this rule 
will be implemented in a manner that is 
consistent to the maximum extent 
practicable with the approved coastal 
zone management programs of Maine, 
New Hampshire, Massachusetts, Rhode 
Island, Connecticut, New York, New 
Jersey, Pennsylvania, Delaware, and 
Maryland. This determination was 
submitted for review by the responsible 
State agencies under section 307 of the 
Coastal Zone Management Act. The 
State agencies agreed with this 
determination. 


List of Subjects in 50 CFR Part 652 


Fisheries, Reporting and 
recordkeeping requirements. 
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Dated: August 9, 1985. 
Joseph W. Angelovic, 
Deputy Assistant Administrator For Science 
and Technology, National Marine Fisheries 
Service. 

For the reasons set out in the 
preamble, NOAA proposes to amend 50 
CFR Part 652 as set forth below: 


PART 652—[AMENDED] 


1. The authority citation for Part 652 
reads as follows: 


Authority: 16 U.S.C. 1801 et seg. 


2. In § 652.2, remove the alphabetical 
designations used for reference 
preceding all defined terms and replace 
current numerical designations with 
appropriate alphabetical letters; add the 
new definitions “Georges Bank Area”, 
“Home Port Area”, “Home Port", Mid- 
Atlantic States”, “Nantucket Shoals 
Area”, and “New England States”, 
“Notification Zone” in alphabetical 
order; and insert a new last sentence in 
the definition “New England Area” to 
read as follows: 


§652.2 Definitions. 

Georges Bank Area means that 
portion of the New England Area east of 
69° W. longitude. 

Home Port means that port listed as 
home port on a vessel permit on file 
with NMFS. 

Home Port Area, for vessels whose 
home port is in one of the Mid-Atlantic 
States, means the Mid-Atlantic Area; for 
vessels whose home port is in one of the 
New England states, means the 
Nantucket Shoals Area. 


* * * . * 


Mid-Atlantic States means the States 
of New York, New Jersey, Pennsylvania, 
Delaware, Maryland, or Virginia. 

Nantucket Shoals Area means that 
portion of the New England Area west 
of 69° W. longitude. 

New England Area * * * This 
includes the fishing areas designated as 
the Nantucket Shoals Area and the 
Georges Bank Area. 

New England States means the States 
of Connecticut, Rhode Island, 
Massachusetts, New Hampshire, or 
Maine. 

Notification Zone means 

(a) For vessels authorized to fish in 
both the Mid-Atlantic and New England 
Areas with home ports in the Mid- 
Atlantic Area, the Nantucket Shoals and 
Georges Bank Areas are notification 
zones. 

(b) For vessels authorized to fish in 
both the Mid-Atlantic and New England 
Areas with home ports in the New 


England Area, the Mid-Atlantic and 
Georges Bank Areas are notification 
zones. 

(c) For vessels authorized to fish only 
in the New England Area, the Georges 
Bank Area is a notification zone. 


7 * * * . 


3. In § 652.5, new paragraphs (b)(7) 
and (c) are added to read as follows: 


§652.5 Recordkeeping and reporting 
requirements. 
(b) Owners and operators. 

(7) Notification of intention to fish. (i) 
Vessel owners or operators must inform 
the Regional Director in writing not less 
than 15 days before fishing in a 
notification zone may begin. The written 
notification should include the following 
information: 

(A) Permit number of vessel; 

(B) Notification zone in which vessel 
will fish; 

(C) Date on which vessel will begin 
fishing in the specified notification zone, 
and 

(D) Name and address of vessel 
owner, operator, or authorized person 
providing notification. 

(ii) The Regional Director will issue a 
letter to the vessel owner or operator 
specifying the date, 15 days after receipt 
of notification, on which fishing in a 
notification zone may begin. 

(iii) Vessel owners or operators who 
must give notice in order to fish in a 
notification zone include: 

(A) Owners or operators of vessels 
with permits to fish in both the Mid- 
Atlantic and New England Areas and 
with home ports in the Mid-Atlantic 
States who intend to fish in the 
Nantucket Shoals or Georges Bank 
Areas; 

(B) Owners or operators of vessels 
with permits to fish in both the Mid- 
Atlantic and New England Areas and 
with home ports in the New England 
States who intend to fish in the Mid- 
Atlantic or Georges Bank Area; and 

(C) Owners or operators of vessels 
with permits to fish only in the New 
England Area who intend to fish in the 
Georges Bank Area. 

(iv) To change the vessel's area of 
fishing from one notification zone to 
another notification zone, the vessel 
owner or operator must notify the 
Regional Director in writing not less 
than 15 days in advance of the date 
fishing is to begin. 

(v) To resume fishing in the home port 
area, the vessel owner or operator must 
notify the Regional Director not less 
than 24 hours before fishing in the home 
port area is to resume. 


*- ef 


(vi) Notifications received by the 
Regional Director are cancelled if: 

(A) Appropriate notice is given under 
§ 652.5(b)(7) (iv) or (v), 

(B) A vessel intends to leave the home 
port area to fish in a notification zone, 
but fishes for surf clams in the home 
port area past the date on which fishing 
in the notification zone was scheduled 
to begin without notifying the Regional 
Director, and 

(C) A vessel fishing in a notification 
zone returns to fish for surf clams in the 
home port area without notifying the 
Regional Director. 

(c) Vessel owners or operators with 
permits to fish only in the New England 
Area are subject to the requirements of 
this section. “Nantucket Shoals” is 
substituted for “home port area” in all 
applicable sections. 

(Approved by the Office of Management and 
Budget under control number 0648————}. 
4. Section 652.7 is amended by revising 
paragraph (a)(3) and adding new paragraph 
(a)(4), paragraph (i) is revised, paragraph (1) 
is redesignated as (m), and new paragraph (1) 
is added to read as follows: 


§ 652.7 Prohibitions. 

(a) *** 

(3) On days of the week in which 
fishing for these species is not 
authorized; or 

(4) Without having provided the 
notice required by §652.5(b)(7). 

(i) No person may posses surf clams 
taken in violation of the size limit 
prescribed in § 652.25. 

* . * . * 

(1) No person may fish for surf clams 
in a notification zone or resume fishing 
in a home port area prior to the vessel's 
owner or operator notifying the Regional 
Director as specified by these 
regulations. 


* 


5. In § 652.21, paragraph (a)(3) is 
amended by adding the following 
sentence as the last sentence in the 
existing text, paragraph (b) is revised, 
paragraph (c) is redesignated as (d), and 
new paragraph (c) is added to read as 
follows: 


§ 652.21 Catch quotas. 
(a) Surf Clams: Mid-Atlantic Area. 


. * * 


(3) * * * The last quarterly period 
would be carried over to the first 
quarterly period of the next year. 

(b) Surf Clams: Nantucket Shoals 
Area. The amount of surf clams which 
may be harvested in the Nantucket 
Shoals Area by fishing vessels subject 
to these regulations will be specified 
annually within the range of 25,000 to 
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200,000 bushels, using the procedures 
and criteria set forth in § 652.21(a)(1), 
(2), and (4). 


* * 


(c) Surf clams: Georges Bank Area. 
The amount of surf clams which may be 
caught in the Georges Bank Area by 
fishing vessels subject to these 
regulations will be specified annually 
within the range of 25,000 and 300,000 
bushels, using the procedures and 
criteria set forth in § 652.21(a). This 
annual quota will be divided into 
quarterly quotas, the quarters and 
proportion of the quota being January 1- 
March 31, 10 percent; April 1-June 30, 40 
percent; July 1-September 30, 40 percent; 
and October 1-December 31, 10 percent. 


Each fishing quarter will begin on the 
first Sunday of the new calendar 
quarter. 

6. In § 652.22, paragraph (b) is 
amended by removing the title “Surf 
clams—New England Area—and adding 
the new title “Surf Clams: Nantucket 
Shoals Area.", paragraph (b){1) is 
revised, and paragraph (b)(2) is 
amended by removing the title 
“Revisions.” and adding the new title 
‘Management measure adjustments.” to 
read as follows: 

§ 652.22 Effort restrictions. 

(b) Surf clams: Nantucket Shoals 

Area. 
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(1) The fishing week. Fishing for surf 
clams will be allowed seven days per 
week. The fishing week begins at 0001 
hours Sunday and ends at 2400 hours 
Saturday. 


(2) Management measure 
adjustments. * * * 


* * * * 


§ 652.25 [Amended] 

7. In § 652.25, the word “three” is 
inserted between “all” and “areas” in 
the third line of paragraph (a) to read 
“. .all three areas. . .”. 


[FR Doc. 85-19350 Filed 8-9-85; 5:00 pm] 
BILLING CODE 3510-22-M 
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Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 
7 CFR Part 29 


Tobacco Inspection; Amendment to 
Regulations Relating to Fees and 
Charges for Permissive inspection 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


summary: The Secretary of Agriculture 
proposes increasing the fees and 
charges assessed by the Department for 
permissive inspection and certification 
of tobacco in order to meet the 
increased costs of operating the 
permissive tobacco inspection program. 
This increase does not affect the 
mandatory inspection fee. 

DATE: Comments must be submitted on 
or before September 13, 1985. 

ADDRESS: Send comments to Lioniel S. 
Edwards, Director, Tobacco Division, 
Room 502 Annex Building, Agricultural 
Marketing Service, United States 
Department of Agriculture, Washington, 
D.C. 20250. Comments will be available 
for public inspection at this location 
during the hours of 8:00 a.m. to 4:30 p.m., 
Monday through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Lioniel S. Edwards, Director, Tobacco 
Division, U.S. Department of 
Agriculture, Washington, D.C. 20250, 
(2020) 447-2567. 

SUPPLEMENTARY INFORMATION: This 
proposed rule would increase the fees 
and charges under which permissive 
tobacco inspection and grading services 
are provided to those requesting the 
services. The Tobacco Inspeaction Act 
requires that permissive inspections be 
made available to interested parties on 
a fee basis sufficient to recover the costs 
incurred by the Department for the 
inspection and certification of tobacco, 
the establishment of standards, and 
other services, including administrative 
and supervisory costs. The hourly fee 
schedule for permissive inspection has 


not been increased since June 23, 1982 
(FR 27057). The Department has 
determined that the present fees for 
permissive inspections are insufficient 
to cover the Department's costs. The 
major factors causing the need for an 
increase are increase in salaries and the 
cost of workers’ compensation and 
unemployment compensation. The 
Department has determined that, in 
order to cover the Depatment'’s present 
costs of providing permissive tobacco 
inspection, the hourly salary fees must 
be increasd from a “basic hourly salary 
of $20.45", an “overtime rate of $24.40”, 
and a “Sunday and holiday rate of 
$30.50", to “$22.30”, “26.60”, and 
“$33.35” per hour, respectively. 

This proposed rue has been reviewed 
under USDA procedures established to 
implement Executive Order 12291 and 
the Secretary's Memorandum 1512-1 
and has been determined to be a 
“nonmajor rule” because it does not 
meet and of the criteria established for 
major rules under the Executive Order. 

Additionally, in conformance with the 
provisions of the Regulatory Flexibility 
Act, Pub. L. 96-354 (5 U.S.C. 601} full 
consideration has been given to the 
potential economic impact upon small 
business. All tobacco warehousemen 
and producers fall within the confines of 
“small business,” as defined in the 
Regulatory Flexibility Act. Wiliam T. 
Manley, Deputy Administrator, 
Agricultural Marketing Service, has 
certified that these actions will have no 
significant economic impact upon all 
entities, small or large, and will not 
substantially affect the normal 
competition in the market place. 
Furthermore, the Department is required 


’ by law to fix and collect fees and 


charges to cover the Department's cost 
in operating the tobacco inspection 
program. 

Finally, minor typographical errors 
and errors of form are corrected in the 
citations of authority. 

List of Subjects in 7 CFR Part 29 

Administrative practices and 
procedure, Tobacco. 

Accordingly, the Department proposes 
to amend the regulations under the 


Tobacco Inspection Act contained in 7 
CFR Part 29 as follows: 


PART 29—[ AMENDED] 


1. The authority citation for 7 CFR 
Part 29 is revised to read as follows: 
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Authority: Title II of Pub. L. 98-180; 49 Stat. 
731, as amended (7 U.S.C. 521 ef seg.), unless 
otherwise noted. 

2. The authority citation for 7 CFR 
Part 29, Subpart B (7 CFR 29.12-29.500)} 
is removed. 

3. The authority citation for 7 CFR 
Part 29, Subpart F (29 CFR 29.9201- 
29.9281) is revised to read as follows: 

Authority: Pub. L. 97-98; 95 Stat. 1266, as 
amended (7 U.S.C. 1314f). 


§ 29.123 [Amended] 

4. Section 29.123(b) is amended by 
removing the phrases “$20.45 per hour,” 
“$24.40 per hour,” and “$30.50 per hour,” 
and inserting in lieu thereof “$22.30 per 
hour,” “$26.60 per hour,” and “$33.35 per 
hour,” respectively. 


§ 29.9251 [Amended] 


5. Section 29.9251 is amended by 
removing the phrases ‘'$20.45 per hour,” 
“$24.40 per hour,” and “$30.50 per hour,” 
and inserting in lieu thereof “$22.30 per 
hour,” “26.60 per hour,” and “$33.35 per 
hour,” respectively. 


Dated: August 8, 1985. 
William T. Manley, 
Deputy Administrator Marketing Programs. 
[FR Doc. 85-19284 Filed 8-13-85; 8:45 am] 
BILLING CODE 3410-02-M 


Food and Nutrition Service 
7 CFR Parts 278 and 279 


[Amdt. No. 265] 


Food Stamp Program; Forfeiture and 
Denial of Property Rights, and 
Acceptance of Irrevocable Letters of 
Credit 


AGENCY: Food and Nutrition Service, 
USDA. 
ACTION: Proposed rule. 


summaky: This proposed rule would 
implement section 15(g) of the Food 
Stamp Act of 1977, as amended, by 
authorizing the Secretary to subject to 
forfeiture and denial or property rights 
any nonfood items, moneys, negotiable 
instruments, securities or any other 
items of value that are furnished or 
intended to be furnished by any person 
in exchange for food coupons or 
Authorization to Participate (ATP) cards 
in any manner not authorized by the 
Food Stamp Act or the regulations 
issued pursuant to the Act. The rule 
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would also permit firms requesting 
continued authorization, or applying for 
reauthorization, after having been 
assessed a sanction, to submit to FNS 
irrevocable letters of credit or collateral 
bonds. 


DATE: Comments on this proposed rule 
must be received by October 15, 1985. 
ADDRESS: Comments should be 
submitted to Thomas O'Connor, 
Supervisor, Issuance and Benefit 
Delivery Section, Program Design and 
Rulemaking Branch, Program Planning, 
Development and Support Division, 
Family Nutrition Programs, Food and 
Nutrition Service, USDA, 3101 Park 
Center Drive, Alexandria, Virginia 
22302. All written comments will be 
open for public inspection at the office 
of the Food and Nutrition Service during 
regular business hours (8:30 a.m. to 5:00 
_ p.m., Monday through Friday), at 3101 
Park Center Drive—Room 706, 
Alexandria, Virginia 22302. 

FOR FURTHER INFORMATION CONTACT: 
Thomas O'Connor, Supervisor, Issuance 
and Benefit Delivery Section, Program 
Design and Rulemaking Branch, Program 
Planning, Development and Support 
Division, Family Nutrition Programs, 
Food and Nutrition Service, USDA, . 
Alexandria, Virginia 22302, (703) 756- 
3461. 

SUPPLEMENTARY INFORMATION: 


Classification 


Executive Order 12291. The 
Department has reviewed this rule 
under Executive Order 12291 and 
Secretary's Memorandum No. 1512-1. 
The rule will affect the economy by less 
than $100 million a year. The rule will 
not raise costs or prices for consumers, 
industries, government agencies or 
geographic regions. There will be no 
adverse effects upon competition, 
employment, investment, productivity, 
innovation, or upon the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or export markets. Therefore, 
the Department has classified the rule as 
“not major”. 

Executive Order 12372. The Food 
Stamp Program is listed in the Catalog 
of Federal Domestic Assistance under 
No. 10.551. For the reasons set forth in 
the Final rule related Notice(s) to 7 CFR 
3015, Subpart V (Cite 48 FR 29115, June 
24, 1983; or 48 FR 54317, December 1, 
1983, as appropriate, and any 
subsequent notices that may apply), this 
program is excluded from the scope of 
Executive Order 12373 which requires 
intergovernmental consultation with 
State and local officials. 

Regulatory Flexibility Act. This rule 
has been reviewed with regard to the 


requirements of the Regulatory 
Flexibility Act, Pub. L. 96-354. Robert E. 
Leard, Administrator of the Food and 
Nutritiofi Service, has certified that this 
action, while affecting a large number of 
retail food firms, will not have an 
economic impact on small entities. 
Although a large number of small 
entities may be affected, the economic 
impact on such entities will be 
negligible. 


Background 


Forfeiture. Each year the Department 
investigates approximately 5,000 firms 
which are authorized to participate in 
the Food Stamp Program. During the 
course of these investigations, 
investigators acquire items from 
individuals and firms in exchange for 
food stamps. The items include money, 
negotiable securities, non-food items 
and food. It has been and is the policy of 
the Department to retain custody of the 
items acquired through these 
investigations and to dispose of them 
through donation to government or 
charitable institutions or through other 
established channels for disposition. 

In many investigations claims are 
established against the firms to recoup 
losses of $100 or more to the Federal 
Government. Such losses may be the 
result of a firm’s sale of ineligible items 
for food coupons, the buying or selling of 
coupons or ATPs (trafficking), the 
acceptance of food coupons in payment 
of cash loans, and/or the intentional 
acceptance and redemption of illegally 
acquired food coupons. Until recently, 
when coupons were exchanged for cash 
during an investigation, but were not 
recovered prior to redemption, the value 
of the cash received was subtracted 
from the value of the coupons tendered 
in determining the amount of the claims 
against the individual or firm. The entire 
value of the coupons was not claimed 
since the government received some of 
the value in the form of cash at the time 
of the transaction. However, when 
coupons were exchanged for ineligible 
items other than cash, the value of the 
ineligible item was not considered in 
determining the amount of the claim 
filed against the individual or firm. The 
value of such items was not considered 
because it was not clear what the value 
was since the item had to be disposed of 
and costs of disposal would need to be 
accounted for. 

The result of this policy of offsetting 
in some circumstances but not in others 
led to several instances in which 
violators, when confronted with a claim, 
demanded the return of the items 
acquired during the investigation. The 
Department's Office of Inspector 
General requested Congress to grant the 
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Secretary specific power to subject to 
forfeiture any form of valuable property 
that is illegally furnished, or attempted 
to be furnished, in violation of the law. 
Congress reacted by adding a new 
subsection 16(g) to the Food Stamp Act 
(7 U.S.C. 2024(g)) dealing with forfeiture 
of such property. 

This proposed rule would implement 
that provision of the Food Stamp Act. it 
would provide that cash or other 
ineligible items which are received by 
investigative agents in exchange for 
coupons during investigations of firms 
and individuals be forfeited without 
compensation to the firms or 
individuals, whether or not the coupons 
tendered by the investigative agents are 
subsequently recovered before they are 
redeemed. Under the proposals, any 
items acquired by investigators in 
exchange for food stamps would be 
forfeited to the Department as soon as 
they are acquired. Thus, the individual 
or firm from whom the items were 
acquired would lose their title to the 
items at the point the exchange takes 
place. Further, in computing the amount 
of any subsequent claim against the 
violator, the value of forfeited items 
would not be considered. 

In addition to establishing the 
Department's right to retain possession 
of items acquired during investigations, 
this proposal would establish formal 
procedures for keeping records, storing, 
and disposing of forfeited items. The 
proposed rules would establish the FNS 
Regional Administration in each FNS 
Region as the custodian of forfeited 
property. This responsibility could be 
delegated by the Region Administrator. 

The custodian would be the person to 
whom investigators give the items they 
obtain during investigations. Upon 
receipt of these items the custodian 
must store them. This can be done by 
placing the items under seal, storing 
them in a location chosen by the 
Secretary, or turning them over to GSA 
for storage. 

The custodian would also be 
responsible for notifying the owners of 
forfeited items that the Department had 
the items and was subjecting them to 
forfeiture. The owners of forfeited items 
will not always be known since there 
may be instances in which the items 
acquired by investigators were stolen 
items that did not belong to the person 
from whom they were acquired. In such 
a situation, the person from whom the 
items were acquired would be notified. 

It is important that the sending of the 
notification of forfeiture be coordinated 
with the investigators. It may be that the 
custodian will receive items from 
investigators before an investigation is 
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finished. The premature sending of the 
notification could compromise the 
continued investigation. Therefore, the 
proposal provides that the notification 
be included with, or sent at the same 
time as, the charge letter or warning 
letter that is sent to the firm or 
individual. 

The last duty of the custodian is the 
disposal of forfeited items. The proposal 
would require that forfeited items be 
held in storage for at least three months, 
or longer if needed as evidence. (Food, 
however, would be disposed of as soon 
after receipt as possible). The custodian 
would have several options for the 
disposal of items. They could be 
retained for official use, donated to 
governmental or nonprofit institutions, 
destroyed, returned to the rightful 
owners, or turned over to GSA. The 
costs of processing forfeited items, such 
as the costs of storage and the costs 
associated with the sale of items, would 
be deducted from the proceeds of sales 
or from forfeited money. The remaining 
funds would be deposited with the U.S. 


Treasury ei 

Since the forfeiture of items is a 
negative action against an individual or 
firm, the proposal would allow the 
forfeiture action to be appealed through 
the agency's administrative appeal 
process. The same rules that apply to 
appeals of other negative actions also 
would apply to appeals of forfeiture 
with the following differences. Before an 
appeal for the return of forfeited items 
or for compensation for forfeited items 
that have been disposed of can be 
accepted, the appellant must provide a 
complete description of the forfeited 
items, proof of ownership of the items 
and justification for the return of or 
compensation for the items. The agency 
would retain possession of forfeited 
items during any administrative appeal 
process requested by the owners. 

As noted above, there may be 
circumstances in which the actual 
owner of a forfeited item cannot be 
found. In order to give the owner an 
adequate opportunity to appeal for 
return of or compensation for the item 
should the owner discover at a later 
time that the item was forfeited, the 
rules would provide a longer period of 
time for an appeal to be filed. This 90 
day period would apply only to owners 
who could not be notified of the 
forfeiture. The 90 day period coincides 
with the retention period of the items 
and would begin at the time the 
notification of forfeiture is sent to the 
violators. 

As with other appeals those who are 
not satisfied with the determination of 
an administrative review may take the 
case to court. They may file a complaint 


with a court of appropriate jurisdiction 
within 30 days of receiving the final 
determination of the review officer. 
Exhaustion of the administrative review 
process under Section 14 of the FS Act is 
a prerequisite for judicial review. 

Letters of Credit. On August 13, 1984, 
a regulatory amendment became 
effective which required firms that had 
previously been sanctioned, and which 
wanted to remain authorized or to apply 
for reauthorization, to submit a 
collateral bond to FNS. During the first 
four months after implementation, it was 
learned that retail food firms were 
having difficulty in obtaining bonds, due 
mainly to the fact that commercial 
bonding agents were not interested in 
issuing bonds in the low amounts which 
we required. In addition, most bonding 
companies would not issue a collateral 
bond which was payable on demand. 
This requirement was mandatory in 
order to fulfill the requirements of the 
Act, which stated that the bond was to 
ensure payment of a future fiscal claim 
(without third party intervention). 

In looking for another instrument 
which would fulfill the Act's 
requirement, FNS concluded that 
irrevocable letters of credit, would 
satisfy the Agency's need. Letters of 
credit are issued by a majority of 
commercial banks, are available in 
amounts as low as $1,000, and are 
convertible to negotiable instruments for 
the collection of outstanding fiscal 
claims. This proposed amendment will 
permit firms subject to the bonding 
requirement to submit irrevocable 
letters of credit or collateral bonds to 
regain authorization. 

Implementation 


The acceptance of letters of credit, 
and the forfeiture and denial of property 
rights will become effective upon final 
publication of this rule. 


List of Subjects 
7 CFR Part 278 

Administrative practice and 
procedure, Banks, Banking, Claims, 
Food stamps, Groceries-retail, 


Groceries, General line-wholesaler, 
Penalties. 


7 CFR Part 279 


Administrative practice and 
procedure, Food stamps, Groceries- 
retail, Groceries, General line- 
wholesaler. 


Therefore, 7 CFR Parts 278 and 279 are 
proposed to be amended as follows: 
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PART 278—PARTICIPATION OF 
RETAIL FOOD STORES, WHOLESALE 
FOOD CONCERNS AND FINANCIAL 
INSTITUTIONS 


1. The authority citation for Parts 278 
and 279 is revised to read: 


Authority: 91 Stat. 958 (7 U.S.C. 2011-2029), 
unless otherwise noted. 


§§ 278.1, 278.6, 278.7 and 278.8 
[Amended] 


2. 7 CFR Part 278 is amended by 
removing the words “bond”, “bonds” 
and “collateral bond” and inserting in 
their place, the words “irrevocable letter 
of credit or collateral bond” in the 
following places: 

A. 7 CFR 278.1 (b)(4)(i), (b)(4){i}(D). 
and (b)(4)(ii); 

B. 7 CFR 278.6 (h){3), and 

C. 7 CFR 278.7 (a), (b). (b)(1), (b){2), 
(b)(4), (b)(5), and (b)(6). 

3. 7 CFR Part 278 is amended by 
removing the words “bonding agent” 
and inserting, in their place, the words 
“insured financial institution or bonding 
agent” in the following places: 

A. 7 CFR 278.1 (b)(4)(i){A) and 
(b)(4)(i)(C), and 

B. 7 CFR 278.7 (b)(2), (b){(3), and (b)(4). 

4. In § 278.7, a new paragraph (h) is 
added to read as follows: 


§ 278.7 Determination and disposition of 
claims—retain food stores and wholesale 
food concerns. 


* * * * - 


(h) Forfeiture and denial of property 
rights. 

(1) Any items or property of value 
exchanged or intended to be exchanged 
for food stamps or food stamp 
authorization documents in any manner 
not authorized by the Food Stamp Act or 
regulations issued pursuant to the Act, 
are subject to forfeiture and denial of 
property rights upon final determination 
of a violation. Such items are forfeited to 
the Department at the time the 
Department obtains custody of them. 
The value of forfeited items shall not be 
considered when a claim is filed against 
a violator to recover losses to the 
government which result from the 
violations that occurred. 

(2) The FNS regional administrators or 
the designated officials of other local, 
State or federal law enforcement 
agencies shall be the custodians of items 
acquired during their respective 
investigations. Custodians shall receive, 
store and dispose of all items acquired 
as a result of investigative activities. 

(i) Upon receiving items subject to 
forfeiture the custodian shall: 

(A) Place the property under seal; 

(B) Remove the property to a location 
designated by the Secretary; or 
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(C) Request the General Services 
Administration (GSA) to take 
possession of the property and remove it 
to an appropriate location for storage. 

(ii) The custodian shall store items 
received at a location in the judicial 
district where the items were acquired 
unless good cause exists to store the 
items elsewhere. 

(iii) The custodian shall ensure that 
the owners of the items subject to 
forfeiture are notified of the forfeiture of 
the items. If the owner is not known, the 
firm or individual from which the items 
were acquired shall be notified of the 
forfeiture. The notice shall inform the 
owners, firms or individuals of the right 
to request an administrative review of 
the forfeiture, as provided for in 
paragraph (h}(4) of this section. This 
notification shall be combined with the 
letter provided to firms under § 278.6{b) 
charging them with violations whenever 
civil program violations are charged. 

{iv} Property of any type, with the 
exception of food, which is subject to 
forfeiture will be held by the 
Department for at least three months, or 
longer if the property is required as 
evidence in legal proceedings. 
Perishable food will be disposed of 
immediately after its purchase. A listing 
of all property which is, or has been, in 
the possession of the Department shall 
be retained for 3 years from the date of 
acquisition or seizure. 

{v)} After three months, the custodians 
are authorized to dispose of any 
property in accordance with applicable 
statutes or regulations relative to 
disposal. In disposing of forfeited items 
which are not required by law to be 
destroyed and which are not harmful to 
the public, the custodian may: 

(A) Retain the items for official use; 

(B) Donate the items to government 
facilities such as hospitals or to any 
recognized nonprofit charitable 
organizations; or 

(C} Request that GSA take custody of 
the items and remove them for 
disposition or sale. Firearms forfeited 
under this section may be used by 
another federal entity, sold to any State, 
or destroyed by GSA. 

(vi) Proceeds from the sale of forfeited 
property and any moneys forfeited shall 
be used to pay all proper expenses of 
the proceedings for forfeiture and sale 
including expenses of seizure, 
maintenance of custody, advertising, 
and court costs. Moneys remaining after 
payment of such expenses shall be 
forwarded to the United States Treasury 

“for deposit. 

(3) The owners of any items which 
have been subject to forfeiture may 
request that forfeited items be returned 
or that compensation be made if the 


custodian has already disposed of the 
items. Such a request shall be made 
through the administrative review 
process established in Part 279 of this 
chapter. 

(i) In addition to meeting the 
requirements established in Part 279 of 
this chapter, a request for an 
administrative review of the forfeiture of 
items shall include the following: 

(A) A complete description of the 
items, including serial numbers, if any; 

(B) Proof of the person's interest in the 
items such as bills of sale or other 
satisfactory documentary evidence; and, 

(C) Justification for the return of the 
items or compensation for the items. 

(ii) In situations in which the owner of 
forfeited items is the person from whom 
the items are acquired, the owner shall 
have 10 days from the date of delivery 
of the notice of forfeiture to file a timely 
request for an administrative review of 
the forfeiture. If the forfeited items were 
acquired from someone other than the 
owner, the owner shall have 90 days 
from the date of delivery of the notice of 
forfeiture to file a timely request. The 
agency will retain possession of 
forfeited items during the appeais 
process. 

5. In § 278.8, the first sentence of 
paragraph (a) is revised to read as 
follows: 


§ 278.8 Administrative review—retait food 
stores and wholesale food concerns. 

(a) Requesting review. A food retailer 
or wholesaler aggrieved by 
administrative action under §§ 278.1, 
278.2, 278.6 or 278.7 may, within the 
period stated in § 279.5 of this chapter, 
file a written request for review of the 
administrative action with a review 
officer. * * * 


* * * *. * 


PART 279—ADMINISTRATIVE AND 
JUDICIAL REVIEW—FOOD RETAILERS 
AND FOOD WHOLESALERS 


6. In § 279.3, introductory paragraph 
(a) and paragraphs (a)(1), (a)(4) and 
(a)(5) are revised and a new paragraph 
(6) is added. The changes read as 
follows: 


§ 279.3 Authority and jurisdiction. 

(a} Jurisdiction. A food stamp review 
officer shall act for the Department on 
requests for review filed by firms or 
individuals aggrieved by any of the 
following actions: 

(1) Denial or withdrawal of an - 
authorization to participate on the 
program under §§ 278.1 and 278.2{n)}; 

{4} Assertion of a claim under 
§ 278.7(a): 
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(5) Forfeiture of part or all of an 
irrevocable letter of credit or collateral 
bond under § 278.1, if the request for 
review is made by the authorized firm. 
The food stamp review officer shall not 
accept requests for review made by an 
insured financial institution or bonding 
agent; or 

(6) Forfeiture and denial of preperty 
rights of any nonfood items furnished or 
intended to be furnished by any person 
in exchange for coupons or ATP cards in 
violation of the Act or Part 278 of the 
regulations. 


* ® * o * 


7. In § 279.5, introductory paragraph 
(c) and the first sentence of paragraph 
(c)(2) are revised to read as follows: 


§ 278.5 Manner of filing requests for 
review. 


{c) Time limit for requesting review. A 
request for review shall be filed with the 
Director, Administrative Review 
Division, within 10 days of the date of 
delivery of the notice of actions listed in 
§ 279.3, with the exception noted in 
§ 278.7(h)(3)(ii). Firms and individuals 
seeking administrative review under 
§§ 278.7{h)(3)(ii) and 279.3 shall have 10 
days to file a request for review if the 
forfeited items were acquried from them 
as owners; if the forfeited items were 
acquired from someone other than the 
owner, the owner shall have ninety (90} 
days to file a request for review. For 
purposes of determining whether a filing 
date is timely: 


* * = * ? 


(2) In computing the 10-day and 90- 
day periods, the day of delivery of the 
notice of the action for which review is 
requested shall not be included. * * * 

8. In § 279.7, the second sentence of 
paragraph (a) is revised to read as 
follows: 


§ 279.7 Action upon receipt of a request 
for review. 

(a) Holding action. * * * If the 
administrative action in question is a 
denial of authorization to participate in 
the program, a denial of a claim brought 
by a firm or individual against FNS, the 
forfeiture of an irrevocable letter of 
credit or collateral bond, or the 
forfeiture and denial of property rights 
of items furnished or intended to be 
furnished in violation of the Act, the 
review officer shall direct that the firm 
or individual not be approved for 
participation, not be paid any part of the 
disputed claim, not be reimbursed for 
any irrevocable letter of credit or 
collateral bond forfeiture, or not be 
granted the return of forfeited property, 
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until the review officer has made a 
determination. * * * 

9. In § 279.8, paragraphs (e), (f) and (g) 
are redesignated paragraphs (g), (h) and 
(i) respectively, and new paragraphs (e) 
and (f) are added, to read as follows: 


§ 279.8 Determination of the food stamp 
review officer. 

(e) Review of forfeiture of irrevocable 
letter of credit or collateral bond. In the 
case of a request for review of forfeiture 
of an irrevocable letter of credit or 
collateral bond to satisfy part or all of a 
claim, the determination of the food 
stamp review officer shall sustain the 
action under review, shall specify the 
amount of claim to be paid to FNS, or 
shall specify that the irrevocable letter 
of credit or collateral bond not be 
forfeited. 

(f} Review of forfeiture and denial of 
property rights. In the case of a request 
for review of a forfeiture and denial of 
property rights, the determination of the 
food stamp review officer shall sustain 
the action under the review or shall 
specify that the property, or any part 
thereof, be returned to the owner with 
the restoration of property rights. 

Dated: August 8, 1985. 

Robert E. Leard, 

Administrator. 

{FR Doc. 85-19296 Filed 8-13-85; 8:45 am] 
BILLING CODE 3410-30-M 


Agricultural Marketing Service 


7 CFR Parts 1002 and 1004 
[Docket Nos. AO-160-A62 and AO-71-A74) 


Milk in the Middle Atlantic and New 
York-New Jersey Marketing Areas; 
Decision on Proposed Amendments to 
Tentative Marketing Agreements and 
to Orders 


AGENCY: Agricultural Makreting Service, 
USDA. 
ACTION: Proposed rule. 


SUMMARY: This decision would expand 
the Middle Atlantic and New York-New 
Jersey marketing areas to include 20 
east central and northeastern 
Pennsylvania counties based on 
industry proposals considered at a 
public hearing held in July-October 1983 
on 24 separate days. The Middle 
Atlantic marketing area would be 
expanded to include 5 additional 
unregulated east central Pennsylvania 
counties and the New York-New Jersey 
marketing area would be expanded to 
include 15 additional unregulated 


northeastern Pennsylvania counties. The 
decision also would revise the location 
adjustment provisions of the two orders 
to more closely align fluid milk (Class I) 
prices at various plant locations in the 
expanded territory. The order 
expansions and changes in location 
adjustments are needed to reflect 
current marketing conditions and to 
assure orderly marketing in the two 
Federal order marketing areas. A 
referendum will be conducted in each 
market to determine whether producers 
who supplied milk during February 1985 
to each milk order area, as expanded 
herein, favor the issuance of the order. 
FOR FURTHER INFORMATION CONTACT: 
Maurice M. Martin, Marketing 
Specialist, Dairy Division, Agricultural 
Marketing Service, United States 
Department of Agriculture, Washington, 
D.C. 20250, (202) 447-7183. 
SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of sections 556 and 557 of 
Title 5 of the United States Code and, 
therefore, is excluded from the 
requirements of Executive Order 12291. 

William T. Manley, Deputy 
Administrator, Agricultural Marketing 
Service, has certified that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. The amendments will promote 
orderly marketing of milk by producers 
and regulated handlers. 

The hearing notice specifically invited 
interested persons to present evidence 
concerning the probable regulatory and 
informational impact of the proposals on 
small businesses. This decision contains 
an economic analysis and takes into 


, consideration the impact of the 


proposed changes in regulation on the 
dairy industry, including to the extent 
necessary, the impact of such changes 
on small businesses. Although this 
decision is not identical to a regulatory 
flexibility analysis, it is based on the 
record evidence obtained at a public 
hearing and therefore serves the same 
purpose. 

Prior documents in this proceeding; 

Notice of Hearing: Issued June 17, 
1983; published June 23, 1983 (48 FR 
28655). 

Recommended Decision: Issued 
March 5, 1985; published March 11, 1985 
(50 FR 9637). 

Extension of time for filing exceptions: 
Issued April 5, 1985; published April 10, 
1985 (50 FR 14110). 


Preliminary Statement 


A public hearing was held upon 
proposed amendments to the marketing 
agreements and the orders regulating the 
handling of milk in the Middle Atlantic 
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and New York-New Jersey marketing 
areas. The hearing was held, pursuant to 
the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C, 601 et seq.), and the 
applicable rules of practice (7 CFR Part 
900), at Allentown, Pennsylvania, on 
July 19-August 12 and October 17-26, 
1983, and at Philadelphia, Pennsylvania, 
on September 12-13, 1983. Notice of such 
hearing was issued June 17, 1983, and 
published June 23, 1983 (48 FR 28655). 

Upon the basis of the evidence 
introduced at the hearing and the record 
thereof, the Deputy Administrator, 
Marketing Programs, on March 5, 1985, 
filed with the Hearing Clerk, United 
States Department of Agriculture, his 
recommended decision containing 
notice of the opportunity to file written 
exceptions thereto. 

This hearing was reopened on several 
occasions since the initial sessions were 
held in July-October 1983. The reopened 
hearings concerned issues that were not 
included at the July-October 1983 
sessions. Set forth below is a summary 
of those various proceedings. 

A public hearing was held on May 23, 
1984, that reopened the July-October 
1983 hearing pursuant to a notice issued 
May 2, 1984 (49 FR 19502) concerning 
proposed amendments to the Middle 
Atlantic milk order. Based on the 
evidence presented at that reopened 
hearing the Assistant Secretary issued a 
final decision on August 6, 1984 (49 FR 
32209) and an order amending the 
Middle Atlantic milk order, effective 
September 1, 1984, on August 17, 1984 
(49 FR 33431). The September 1 
amendments revised “§ 1004.7 Pool 
plant” provisions to provide that a 
distributing plant would continue to be 
fully regulated for the immediately 
succeeding two months if it meets the 
total Class I disposition percentage 
requirement during the prior month and 
continues to meet the 15 percent in-area 
Class I disposition requirement during 
such months. The amendment also 
revised “§§ 1004.9 Handler and 1004.30 
Reports of receipts and utilization” 
provisions to allow a federation of 
cooperative associations to act as a 
handler in diverting the member milk of 
its individual cooperative associations 
to nonpool plants and to report such 
receipts and disposition to the market 
administrator. Finally the amendments 
also revised ‘‘§ 1004.12 Producer” 
provisions by increasing from 40 to 50 
percent the percentage of a cooperative 
association or federation of cooperative 
associations member milk supply that 
may be diverted from poo! plants to 
nonpool plants. 
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Another public hearing was held July 
25-27, 1984, that reopened the July— 
October 1983 hearing pursuant to 
notices issued June 22, 1984 (49 FR 
26239) and July 3, 1984 (49 FR 27769) 
involving all 45 federal milk orders to 
consider a proposal to establish a 
separate class of utilization for milk 
used to make butter and nonfat dry milk 
in each milk order. The proposed 
minimum price under the orders for the 
new class would have been the lower of 
the presently used Minnesota-Wisconsin 
price for manufacturing grade milk or a 
product formula price based on market 
prices for butter and nonfat dry milk. 
This proceeding was terminated by the 
Deputy Assistant Secretary, Marketing 
and Inspection Services, on June 24, 1985 
(50 FR 27003). 

The hearing was reopened again to 
consider proposed amendments to the 
Middle Atlantic order on September 13, 
1984, pursuant to a notice of hearing 
issued August 30, 1984 (49 FR 35100). 
The September 13 reopened hearing 
concerned proposals to revise the base- 
excess provisions and the qualification 
requirements for a reverse processing 
plant operated by a federation of © 
cooperative associations. Based on 
testimony presented at the September 13 
reopened hearing the Deputy Assistant 
Secretary on October 17, 1984 (49 FR 
42737) issued an emergency partial final 
decision and on November 6, 1984 (49 
FR 344986) the Assistant Secretary 
issued an order amending the order 
effective November 14, 1984. The 
November 14 amendments revised 
“§ 1004.92 Computation of base for each 
producer” provisions to include in the 
computation of a producer’s base milk 
deliveries during the 1984 base-forming 
period of August through December the 
dairy farmer's eligible deliveries to 
plants regulated under other Federal 
milk orders along with the dairy 
farmer’s deliveries of producer milk 
under the Middle Atlantic order. 

The other proposal considered at the 
September 13 reopened hearing would 
permit a federation of cooperative 
associations to qualify as a pool plant 
under certain conditions its reserve 
processing plant that is not completely 
separated from a nonpool plant located 
on the same premises. Based on the 
evidence concerning this issue, the 
Acting Assistant Secretary issued a final 
decision on March 22, 1985 (50 FR 12813) 
and an order amending the Middle 
Atlantic order, effective June 1, 1985, on 
April 19, 1985 (50 FR 16452). The June 1 
amendments revised “§ 1004.7 Pool 
plant” provisions to afford pool plant 
status to a reserve processing plant 
operated by a federation of cooperative 


associations if it is proven to the 
satisfaction of the market administrator 
that a pipeline maintained between the 
pool plant and a nonpoo! plant operated 
by another person and located on the 
same premises is used only to move by- 


products (not milk) between such plants. 


The material issues, findings and 
conclusions, rulings, and general 
findings of the recommended decision 
are hereby approved and adopted and 
are set forth in full herein, subject to the 
following modifications: 

1. Under Issue No. 1: 

A. Two paragraphs are added 
following paragraph 11. 

B. A paragraph is added following 
paragraph 13. 

C. Two paragraphs are added 
following paragraph 34. 

D. A paragraph is added following 
paragraph 36. 

E. A paragraph is added following 
paragraph 39. 

F. Four paragraphs are added 
following paragraph 55. 

G. A paragraph is added following 
paragraph 74. 

H. A paragraph is added following 


paragraph 76. 


I. Eight paragraphs are added 
following paragraph 81. 

2. Under Issue No. 2, two paragraphs 
are added following paragraph 36. 

3. Under Issue No. 3, a paragraph is 
added at the end of the issue. 

4. Under Issue No. 4, a paragraph is 
added at the end of the issue. 

5. Under Issue No. 5, two paragraphs 
are added at the end of the issue. 

The material issues on the record of 
the hearing relate to: 

1. Expansion of the Middle Atlantic 
and New York-New Jersey marketing 
areas. 

2. Location adjustments. 

3. Tank truck service charge under 
Order 2. 

4. Classification of bulk fluid milk 
products in ending inventory under 
Order 2. 

5. Pricing and payments for 
contaminated milk under Order 2. 
Findings and Conclusions 

The following findings and 
conclusions on the material issues are 
based on evidence presented at the 
hearing and the record thereof: 

1. Expansion of the Middle Atlantic 
and New York-New Jersey marketing 
areas. The marketing area of the Middle 
Atlantic (Federal Order No. 4) milk 
order should be expanded to include the 
additional Pennsylvania Counties of 


-Berks, Carbon, Lehigh, Northampton, 


and Schuylkill. Further, the marketing 
area of the New York-New Jersey 
(Federal Order No. 2) milk order should 
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be expanded to include the 
Pennsylvania Counties of Bradford, 
Columbia, Lackawanna, Luzerne, 
Lycoming, Monroe, Montour, 
Northumberland, Pike, Snyder, Sullivan, 
Susquehanna, Union, Wayne and 
Wyoming. Territories within the 
boundaries of the expanded part of each 
marketing area which are occupied by 
Government (municipal, State or 
Federal) reservations, institutions or 
other establishments should be 
considered as within the respective 
marketing areas. 

The current Order 4 marketing area 
includes: The District of Columbia; The 
State of Delaware; in the State of 
Maryland the counties of Anne Arundel, 
Baltimore, Calvert, Caroline, Carroll, 
Cecil, Charles, Dorchester, Frederick, 
Harford, Howard, Kent, Montgomery, 
Prince Georges, Queen Annes, Somerset, 
St. Marys, Talbot, Washington, 
Wicomico, and Worcester, and the City 
of Balitmore; in the State of New Jersey 
the counties of Atlantic, Burlington, 
Camden, Cape May, Cumberland, 
Gloucester, Mercer, Salem, and that part 
of Ocean County not included in the 
Order 2 marketing area; in the State of 
Pennsylvania the counties of Adams, 
Bucks, Chester, Cumberland, Dauphin, 
Delaware, Franklin, Fulton, Juniata, 
Lancaster, Lebanon, Montgomery, Perry, 
Philadelphia and York; and in the State 
of Virginia the counties of Arlington, 
Fairfax, Loudoun and Prince William 
and the cities of Alexandria, Falls 
Church and Fairfax. 

The current Order 2 marketing area 
includes: In the State of New York the 
counties of Albany, Broome, Chemung, 
Chenango, Columbia, Cortland, 
Delaware, Dutchess, Greene, Madison, 
Montgomery, Nassau, Onondaga, 
Orange, Otsego, Putnam, Rensselaer, 
Rockland, Schenectady, Schoharie, 
Schuyler, Sullivan, Tioga, Tompkins, 
Ulster, Washington, Westchester and 
parts of Cayuga, Essex, Fulton, 
Herkimer, Oneida, Oswego, Saratoga, 
Steuben, Suffolk, Warren and Yates; and 
in the State of New Jersey the counties 
of Bergen, Essex, Hudson, Hunterdon, 
Middlesex, Monmouth, Morris, Passasic, 
Somerset, Sussex, Union, Warren and 
the remaining part of Ocean County that 
is not in the Order 4 marketing area. 

Three proposals concerning marketing 
area expansion were included in the 
hearing notice. The proposals involved 
expanding the Order 2 and 4 marketing 
areas to include 23 east central and 
northeastern Pennsylvania counties 
which are presently subject to the 
regulations of the Pennsylvania Milk 
Marketing Board (PMMB). The PMMB 
establishes minimum prices for milk at 
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the farm level and at the resale level in 
seven separate marketing areas which 
in combination embrace all of the State 
of Pennsylvania. Two of these seven 
marketing areas embrace the 23 counties 
proposed to be included under Federal 
regulation. 

The two PMMB areas involved are: 
PMMB Area 2 which includes the 
counties of Berks, Lehigh and 
Northamption; and PMMB Area 3 which 
includes the 20 counties of Bradford, 
Carbon, Clinton, Columbia, 
Lackawanna, Luzerne, Lycoming, 
Monroe, Montour, Northumberland, 
Pike, Potter, Schuylkill, Snyder, Sullivan, 
Susquehanna, Tioga, Union, Wayne and 
Wyoming. One proposal would have 
extended the Middle Atlantic marketing 
area to include the 3 counties of PMMB 
Area 2 and 9 of the 20 counties included 
in PMMB Area 3. Another proposal 
would have added only the 3 counties in 
PMMB Area 2 to the Middle Atlantic 
marketing area. The third proposal 
would have expanded the New York- 
New Jersey marketing area to include all 
of the 20 counties in PMMB Area 3. As 
described later, all of these proposals 
were modified by proponents either at 
the hearing or in post-hearing briefs. 

Pennmarva Dairymen's Federation, 
Inc. (Pennmarva), a federation of 
cooperative associations primarily 
associated with the Middle Atlantic 
market-Capitol Milk Producers 
Cooperative, Inc., Inter-State Milk 
Producers’ Cooperative, Dairymen, Inc., 
Middle Atlantic Division, Maryland and 
Virginia Milk Producers Association, 
Inc., and the Valley of Virginia 
Cooperative Milk Producers ; 
Association-proposed that the Order 4 
marketing area be expanded to include 
the 12 Pennsylvania Counties of Berks, 
Carbon, Columbia, Lehigh, Luzerne, 
Monore, Montour, Northampton, 
Northumberland, Schuylkill, Snyder and 
Union. Through its individual member 
cooperatives, the federation represents 
the majority of producers supplying 
plants presently regulated under Order 
4. The other member of Pennmarva at 
the time of the hearing, Lehigh Valley 
Farmers Cooperative (Lehigh Valley), 
did not support the Federation's area 
expansion proposal. The cooperative's 
position regarding the area expansion 
issue as well as other issues considered 
at the hearing was represented by its 
marketing agent, Atlantic Processing, 
Inc. (API). 

The Milk Distributors Association of 
the Philadelphia Area, Inc. (MDAPA) 
and the New Jersey Milk Industry 
Association, Inc. (NJMIA), two trade 
associations of milk dealers who 
operate regulated distributing plants in 


the Philadelphia and New Jersey 
portions of the Order 4 marketing area 
and the New Jersey portion of the Order 
2 marketing area proposed that the 
Order 4 market be expanded to include 
the same territory proposed by 
Pennmarva. At the hearing and in a 
post-hearing brief the position of these 
two trade assoications was part of a 
committee comprising 29 handlers who 
are regulated under either Order 2 or 
Order 4. This committee (referred to 
hereinafter as the Ad Hoc Committee) 
included most of the members of the 
MDAPA and NJMIA and a number of 
other handlers regulated under Order 2 
who were not members of either 
association. The Ad Hoc Committee's 
witness modified the initial proposal 
submitted by the two handler 
associations to add to the Order 2 
marketing area the eleven other 
northeastern Pennsylvania counties. The 
witness stated, however, that regardless 
of the division of the counties between 
the two Federal order marketing areas, 
the Ad Hoc Committee strongly 
advocated that all 23 counties be 
included in the marketing area of one of 
the two orders. 

Northeast Dairy Cooperative 
Federation (NEDCO) and Eastern Milk 
Producers Cooperative Association 
(Eastern) proposed that the Order 2 
marketing area be extended to include 
the 20 Pennsylvania counties that make 
up PMMB Area 3. NEDCO also proposed 
that the Order 4 marketing area be 
extended to include the 3 counties 
comprising PMMB Area 2. At the 
hearing NEDCO did not offer testimony 
supporting this proposal. On 
questioning, however, the witnesses for 
both NEDCO and Eastern testified that 
it was not their intent to have the 20 
counties regulated under Order 2 
without the three other counties in 
question included under Order 4. 
Witnesses representing these two 
cooperative associations also stated that 
the 20-county area is an integral part of 
the Order 2 market because the vast 
majority of diary farmers located in 
these counties are Order 2 producers 
and the reserve milk supplies for this 
area are carried by Order 2 producers. 

In their post-hearing briefs, all of the 
proponents of marketing area expansion 
revised their positions concerning which 
of the 23 counties should be included in 
either the Order 2 or Order 4 marketing 
areas. In this regard, proponents 
recommended that the Order 4 
marketing area be expanded to include 
the six counties of Berks, Carbon, 
Lehigh, Monroe, Northampton and 
Schuylkill and that the remaining 17 
counties of PMMB Area 3 be added to 
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the Order 2 marketing area. A basic 
reason stated for proposing such a 
configuration was that the 6-17 county 
split reflects the regulated market where 
the majority of producers in each of the 
23 counties ship their milk. Another 
reason proponents gave for this division 
of the counties was that it assures a 
handler located in Williamsport, 
Pennsylvania, who would become fully 
regulated by the proposed area 
expansion and who has distribution in 
most of the 23 county area, to be . 
regulated under the New York-New 
Jersey order without the possibility of 
the plant switching regulation 
seasonally back and forth between the 
two orders. 

Although they were not represented at 
the hearing, two additional handlers 
joined in the post-hearing brief filed by 
the Ad Hoc Committee. These handlers, 
both of whom are located in Johnstown, 
Pennsylvania (PMMB Area 6}, are 
Galliker’s Quality Checked Dairy, a 
partially regulated distributing plant 
under Orders 4 and 36 and Johnstown 
Sanitary Dairy, a fully regulated 
distributing plant under the Eastern 
Ohio-Western Pennsylvania order 
(Order No. 36) with limited distribution 
in part of the 23-county area. 

The proposals to expand the Middle 
Atlantic and New York-New Jersey 
marketing areas to include the 23-county 
area were opposed by API, a federation 
of 3 cooperative associations including 
Lehigh Valley Farmers, Dairylea 
Cooperative and Mt. Joy Farmer's 
Cooperative Association; Farmers 
Cooperation Dairy at Hazelton; Valley 
Farms Dairy at Williamsport; Guers 
Dairy at Pottsville; Freeman's Dairy at 
Allentown; several dairy farmer officers 
of the Berks County Dairy Farmers 
Association; and 4 dairy farmers who 
delivery milk to Guers Dairy. The basic 
reasons opponents gave for opposing the 
marketing area expansion were that 
there are no disorderly marketing 
conditions in the 23-county area and 
there have been no significant changes 
in marketing conditions since the March 
24, 1975 decision of the Assistant 
Secretary that denied similar proposals 
to add the same 23-county area to the 
Middle Atlantic and New York-New 
Jersey marketing areas. 

Opponents of area expansion 
excepted to the preceding paragraph on 
the basis that it understates the extent 
and magnitude of producer opposition to 
the marketing area expansion proposals. 
Exceptors argued that the recommended 
decision failed to properly name all of 
the individual cooperatives and 
producers who were opposed to the area 
expansion proposition. They further 
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claimed that the limited number of 
opposing producer witnesses that 
appeared at the hearing was because of 
the administrative law judge's request to 
limit further producer witnesses to 
testimony that was not “cumulative or 
repetitive”. 

Exceptors’ position is without 
foundation. The purpose of the 
paragraph in question was intended 
only to describe, in summary fashion, 
the various individuals and 
organizations that appeared and 
testified in opposition to the proposals 
to expand the marketing areas of the 
respective orders. Contrary to the 
implication of exceptors’ position in this 
regard, the number of dairy farmers and 
their cooperative affiliations supporting 
or opposing marketing area extension is 
not, per se, an overriding factor in 
determining what additional territory 
should be included in an order's 
marketing area. Rather, what is 
important is that the inclusion of the 20- 
county area in the marketing areas of 
the two orders is necessary for the 
maintenance of orderly marketing under 
current marketing conditions. 
Accordingly, the exception is denied. 

This 23-county area has a population 
of 2.3 million people based on the 1980 
census. There are 8 major population 
centers and 10 sinaller but significant 
population centers within the 23-county 
area. The 8 major centers and their 1980 
population are Allentown (103,758), 
Scranton (88,117), Reading (78,686), 
Bethlehem (70,419), Wilkes Barre 
(51,551), Williamsport (33,041), Hazelton 
(27,318), and Easton (26,027). The 10 
smaller population centers are Pottsville 
(18,195), Dunmore (16,781), Kingston 
(15,681), Nanticoke (13,044), Sunbury 
(12,292), Berwick (11,850), Bloomsburg 
(11,717), Carbondale (11,255), Emmaus 
(11,011), and Shamokin (10,357). 

The 23-county area borders the 
Middle Atlantic and New York-New 
Jersey marketing areas on three sides. 
Thé Middle Atlantic marketing area 
borders the southern and southwestern 
proposed expanded counties while the 
New York-New Jersey marketing area 
borders the eastern and northern 
proposed expanded area. The proposed 
expanded area is linked to the major: 
population centers of both the Order 2 
and Order 4 markets by a network of 
limited access highways which include 
Interstate Routes, the Pennsylvania 
Turnpike and U.S. Routes. The area also 
contains numerous resorts in the Pocono 
Mountains that attract significant 
numbers of vacationers and second 
home residents from the major 
metropolitan centers of New York City 
and Philadelphia. Thus, this area has 
strong economic and social ties to the 
metropolitan areas of the two orders. 


Opponents of area expansion 
excepted to be immediate preceding 
statement that the area proposed to be 
regulated has close economic and social 
ties to the metropolitan areas of the 
present two orders. The position of 
exceptors in this regard is not 
supportable and there is no basis for 
reaching a different conclusion on this 
matter. Accordingly, the exception is 
denied. 


Most of the testimony and other 
evidence presented at the hearing with 
respect to marketing area extension was 
related to the PMMB Areas 2 and 3 
marketing areas. Thus, the findings and 
conclusions set forth herein will, by 
necessity, focus primarily on marketing 
conditions prevailing in these 2 areas 
rather than on a county-by-county basis. 


At the time of the hearing, there 
were 16 ' distributing plants located in 
the 23-county area. One of these plants, 
Dutch Valley Food Co. at Sunbury (a 
subsidiary of Weis markets), is a pool 
plant under Order 4. The record 
indicates that this plant distributes milk 
in the suburban Philadelphia area and 
the Harrisburg-Lancaster-York area of 
the Middle Atlantic market, the 23- 
county area, the west central area of 
Pennsylvania (PMMB Area 6) and in 
portions of Maryland, New Jersey and 
New York. 


Another plant located in the 23-county 
area is API's distributing plant at 
Schuylkill Haven which is a temporary 
pool plant under Order 2. The witness 
representing API testified that fluid milk 
is distributed from this plant in Northern 
New Jersey, New York State, the 23- 
county area and the Middle Atlantic 
market. A more detailed account of the 
distribution from this plant is discussed 
later on. 


Twelve of these plants are operated 
by proprietary handlers. These are: Blue 
Ribbon Farm Dairy at West Pittston; 
Clover Farms Dairy at Reading; 
Edgewood Farms at Troy; Freeman’s 
Dairy at Allentown; Guers Dairy at 
Pottsville; Heisler’s Cloverleaf at 
Tamaqua; Hyland Dairy at Wilkes 
Barre; Longacre’s Modern Dairy at 
Barto; Maurer’s Dairy at Shamokin; 
Stocker Brothers at Easton; United 
Dairies at Sunbury; and Valley Farms 
Dairy at Williamsport. Five of these 
plants (Clover Farms, Guers, Longacres, 
Stocker Brothers, and Valley Farms) 
also are partially regulated distributing 
plants under the Middle Atlantic order 
because of limited route distribution in 
the marketing area. The other plant in 


‘Official notice is taken of the commercial fact 
that since the close of the hearing Bear Creek Dairy 
at Jim Thorpe has ceased operations. 
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this area is operated by Farmers’ 
Cooperative Dairy at Hazelton which is 
a cooperative association. 


Clover Farms also distributes fluid 
milk in the NY-NJ marketing area. To 
cover these sales Clover Farms operates 
a bulk tank unit that is pooled under 
Order 2. In addition, the record indicates 
that Clover Farms distributes about 40 
million pounds of fluid milk annually in 
PMMB Areas 2 and 3. A dairy farmer 
who delivers milk to Clover Farm’s plant 
testified that 91 or 92 diary farmers 
deliver milk to that plant. A witness 
representing Valley Farms Dairy 
testified that this company distributes 
about 60 million pounds of fluid milk 
annually in 19 Pennsylvania counties. 
Fourteen of these counties—Bradford, 
Clinton, Columbia, Lackawanna, 
Luzerne, Lycoming, Montour, 
Northumberland, Schuylkill, Snyder, 
Sullivan, Tioga, Union and Wyoming— 
are in the territory that was proposed to 
be added to the marketing areas of the 
two orders. The other counties in which 
the handler had route distribution 
include Dauphin, Junita and Perry 
(comprising part of the Middle Atlantic 
marketing area) and Centre and Mifflin 
which are part of PMMB Area 6. The 
Valley Farms witness testified that in its 
area of distribution its principal 
competitors are handlers that are 
regulated under Orders 2 and 4 and with 
federally unregulated operations. He 
also indicated that the majority of the 
handlers supply is obtained from 
Eastern. 


A witness representing Guers Dairy 
testified that it receives about 15 million 
pounds of milk annually from 24 dairy 
farmers. The witness said Guers Class I 
utilization was about 90 percent and 
that about 99 percent of the route 
distribution from the plant is in 
Schuylkill County. The remaining 1 
percent is distributed in Carbon, 
Columbia, Dauphin, Luzerne and 
Northumberland counties. Also, the 
Guers witness testified that the 
company competes with at least three 
Order 4 handlers and three PMMB 
dealers. Although API distributes milk in 
the handler’s distribution area, the 
witness held that API was not a 
competitor because API supplies large 
chain stores as opposed to the type of 
customers Guers services. 


A witness representing Farmers’ 
Cooperative Dairy testified that the 
cooperative received nearly 19 billion 
pounds of milk in 1982 from its 50 
member dairy farmers. The witness said 
its Class I utilization was about 75 
percent and that about 90 percent of the 
cooperative’s route distribution is in 
Luzerne County. The remaining 10 
percent is distributed in Carbon, 
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Columbia, Lackawanna, Montour and 
Schuylkill counties. The witness also 
testified that two Order 4 and two Order 
2 handlers distribute milk in the 
cooperative's principal area of 
distribution. 

The nine other milk dealers in the 23- 
county area are relatively small in terms 
of volume. The record evidence 
indicates they generally confine their 
fluid milk distribution to the immediate 
area where they are located. 

All of the territory within the 23- 
county area, with the exception of the 
counties of Clinton, Potter and Tioga, 
should be included under Federal 
regulation. The record evidence 
indicates that, except for these three 
counties, substantial volumes of milk 
are distributed throughout the 23-county 
area from plants regulated by either 
Orders 2 or 4. 

Data for 1982 indicate that 151.7 
million pounds of packaged milk were 
distributed in PMMB Area 2. Of this 
total, nearly 81 million pounds (53 
percent of the total) were distributed by 
17 plants regulated under one of the two 
orders. Five of these plants were 
regulated under Order 2, with fluid milk 
sales in 1982 of nearly 47 million pounds 
{31 percent of the total), and 12 were 
regulated under Order 4, with fluid milk 
sales in 1982 of about 34 million pounds 
(22 percent). The four plants located in 
PMMB Area 2, Clover Farms, Freeman's, 
Longacre’s and Stocker Brothers, had 
fluid milk sales of nearly 70 million 
pounds (46 percent). 

There were 311.5 million pounds of 
packaged milk distributed during 1982 in 
PMMB Area 3. Of this total, about 207 
million pounds (66 percent of the total) 
were distributed by eleven plants 
regulated under the two o: ders. Five of 
these plants were regulated under Order 
2, with fluid milk sales of 168.5 million 
pounds in 1982 (54 percent of the total), 
and six were regulated under Order 4, 
with fluid milk sales of nearly 39 million 
pounds in 1982 (12 percent). However, 
the record does not indicate the extent 
of fluid milk sales in PMMB Area 3 by 
the dealers located therein, except for 
the sale of Dutch Valley and API 
Schuylkill Haven. 

The above data demonstrate the 
extensive distribution of fluid milk sales 
in the 23-county area by plants regulated 
under the two orders. However, the total 
fluid milk distribution of 215.5 million 
pounds by Order 2 plants (47 million in 
PMMB Area 2 and 168.5 million in 
PMMB Area 3) is not all priced under 
the order. Data presented by the New 
York-New Jersey market administrator's 
office indicated that approximately 88 
percent of this distribution comprised 
“unpriced milk” (i.e., milk that is not 


subject to the minimum Class price 
provisions of the order). Thus, even 
though Order 2 regulated plants 
distributed 215.5 million pounds in the 
23-county area during 1982, probably 
only 26 million pounds were actually 
priced under the order. 

The ability of some plants under 
Order 2 to distribute unpriced milk has 
had an adverse competitive impact upon 
those handlers regulated by Order 2 
who do not use unpriced milk for their 
distribution in the area and upon all 
handlers regulated by Order 4 who 
distribute in the area. The witness 
representing the Ad Hoc Committee 
testified that even though many of the 
Order 2 and Order 4 members of the 
Committee are located relatively close 
to this 23-county area they have not 
achieved the sales volumes in these 
counties that are commensurate with the 
scope of their operations. This is 
because of the wide difference in 
producer-pay prices between regulated 
handlers that are required to pay at 
least the minimum order prices on all 
fluid milk sales compared to other 
regulated handlers that pay such prices 
on only those sales within the order's 
defined marketing area. He stated that 
only Federal regulation of this territory 
would assure that all handlers 
distributing in the area have uniform 
prices for raw milk. 

At this juncture, it is appropriate to 
describe the operation of certain 
provisions under Order 2 which permit 
price inequities to occur between 
regulated handlers. Unlike other Federai 
orders which price all milk received at a 
regulated plant regardless of whether 
the milk is disposed of as a fluid milk 
product within or outside the marketing 
area, the New York-New Jersey order 
permits a regulated handler to receive 
milk from nonfederal order sources for 
fluid distribution outside the marketing 
area of any Federal order without 
having such milk priced under the 
order.” The order provides certain 
accounting procedures concerning the 
allocation of such other source receipts 
to classes of utilization to protect the 
integrity of the order with respect to the 
regular producers who supply the order 
2 market. These procedures are intended 
to assure that such milk receipts share 
proportionally with producer milk in the 
reserve supplies associated with a 
handler’s overall fluid operation. 
Consequently, plants that have most of 
their receipts utilized in Class I (about 
90 percent Class J) find it economically 
feasible to utilize the pass-through 


? Referred to as unpriced milk and the pertinent 
provisions of the order are commonly referred to as 
“pass-through” provisions. 
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provisions and use “unpriced milk” to 
supply their sale in nonfederal order 
areas. 

Much of the testimony and other 
evidence presented at the hearing 
regarding the marketing area extension 
issue focused on API's Schuylkill Haven 
Pennsylvania, distributing plant which 
operates under competitive conditions 
in unregulated markets that differ from 
those of other regulated handlers. This 
plant has fluid milk distribution 
throughout the 23-county area, in the 
New York-New Jersey marketing area, 
and, to a limited extent, in the Middle 
Atlantic marketing area. At the time of 
the hearing, it also operated distributing 
plants at Lansdale, Pa. and Baltimore, 
Md. and a reserve processing plant at 
Allentown, Pa. These latter three plants 
are all regulated under Order 4,° 

The Schuylkill Haven plant is a 
temporary pool plant under Order 2 
because of its distribution of Class I 
milk in the North Jersey and Catskill 
mountain areas of the New York-New 
Jersey marketing area. The witness 
representing API testified that 
distribution in the Order 2 marketing 
area from this plant represents about 25 
percent or more of its receipts from 
dairy farmers and bulk tank units. 
Because the plant's total Class I 
utilization is 90-95 percent, API can 
utilize the “pass-through” provisions of 
Order 2 which permits it to use 
“unpriced milk” for its Class I sales in 
the 23-county area. Also, since API is a 
federation of cooperative associations 
and since PMMB regulations provide for 
the individual-handler pooling of 
producer returns, it is not subject to the 
PMMB minimum producer price 
regulations with respect to its sales in 
the 23-county area. This combination of 
being able to use “unpriced milk” under 
Order 2 for its fluid distribution in the 
23-county area and being exempt from 
the PMMB producer pricing provisions 
allows API to settle with its member 
cooperatives at the prevailing Federal 
order producer blend prices (either the 
Order 4 base and excess prices or the 
Order 2 blend prices) for the higher 
valued Class I milk it distributes outside 
Federal order areas. Proponents of 
marketing area expansion claim that 
this ability of API to pay its producers a 
competitive price for milk it sells for 
Class I use in the 23-county area gives it 
a significant price advantage when 
competing for fluid milk sales with 
regulated proprietary handlers who 
must pay the full Class I price for all of 
the milk they sell for fluid use. 


* Since the close of the hearing, the Allentown 
plant has become a nonpoo! plant. 
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To illustrate the magnitude of this 
advantage, the record evidence 
indicates that for 1982 the Order 4 Class 
I price at the Schuylkill Haven location 
(81-90 mile zone) was $15.172 while the 
weighted average blend price was 
$13.665, a cost advantage to API of 
nearly $1.50 per hundredweight vis-a-vis 
an Order 4 pool distributing plant 
located in the same mileage zone. An 
exhibit entered into evidence indicated 
that this advantage to API amounted to 
about $2.3 million annually of additional 
income. 

Other evidence in the record indicates 
the growth of the Schuylkill Haven 
operation from 1973 to 1982. During the 
years of 1973 and 1974, Lehigh Valley 
Farmers (the forerunner to API and now 
a member of the federation) operated 
the Schuylkill Haven plant. In 1973, the 
Schuylkill Haven plant handled only 105 
million pounds of milk and in 1974, 115 
million pounds. Also, at that time there 
was little or no distribution in the Order 
2 marketing area from the plant. 
Dairylea (which joined API and began 
having its milk processed at Schuylkill 
Haven in November 1982) operated a 
processing plant in Scranton, 
Pennsylvania, in 1973 and 1974 which 
had distribution primarily in PMMB area 
3. During the intervening years from 
1974 to 1982 the Scranton plant became 
an Order 2 temporary pool plant when 
Dairylea began distributing milk from 
that plant into the New York State 
portion of the Order 2 marketing area. In 
November 1982, Dairylea closed the 
Scranton plant and transferred the 
processing of that milk to the Schuylkill 
Haven plant. In 1982, the Schuylkill 
Haven plant had fluid milk distribution 
of nearly 260 million pounds (this 
includes the distribution from the 
Scranton plant prior to its closing), of 
which about 60 million pounds were 
distributed in the Order 2 marketing 
area and about 198 million pounds were 
distributed in the 23 Pennsylvania 
county area. This growth in total 
distribution from the Schuylkill Haven 
plant between 1973 and 1982 (105 million 
to 260 million pounds represented an 
increase of about 150 percent. It must be 
concluded that this 150 percent increase 
in distribution is attributable, in large 
measure, to the fact that the Schuylkill 
Haven operation over a period of years 
has had a raw product cost advantage 
over other regulated handlers of as 
much as $1.50 per hundredweight on a 
large portion of its fluid milk sales. 

The record evidence also indicates 
that some of the reserve milk supplies 
associated with the Schuylkill Haven 
plant's fluid sales in the 23-county area 
is carried by Order 4 producers. 


Pennmarva’s witness testified that 
although Order 4 producers are not 
sharing in the Schuylkill Haven plant's 
Class I sales a large portion of the 
reserve milk supply (i.e., excess milk) 
associated with those sales in the 23- 
county area is pooled as producer milk 
on the Middle Atlantic market through 
API's Allentown pool manufacturing 
plant. The pooling of this excess milk on 
the Middle Atlantic market lowers the 
uniform prices to those Order 4 
producers who regularly supply the 
market because API accounts to the 
pool for this milk at the order’s lower 
valued Class II price (which averaged 
$12.51 in 1982) and receives the higher 
valued uniform base price ($13.81 in 
1982) for 50 percent or more of this milk 
and the uniform excess price ($12.37 in 
1982) for the remainder of the milk. 
Thus, API retains for itself the sales of 
the higher valued Class I milk sold in the 
23-county area from its Schuylkill Haven 
plant and causes Order 4 producers to 
subsidize its excess milk supplies by 
pooling such milk on this market. 

API's witness did not refute the above 
described testimony of Pennmarva’s 
witness. The witness agreed that if a 
nonfederal order producer delivering to 
the Schuylkill Haven plant had some 
milk delivered to API’s Allentown plant 
such milk would be considered producer 
milk under Order 4. Although he thought 
that most of the reserve milk API might 
move to Allentown from Schuylkill 
Haven would be producer milk under 
Order 2, he was not certain how Lehigh 
Valley Farmers handled their excess 
milk that was associated with the 
Schuylkill Haven plant. 

In their exceptions to the 
recommended decision, several 
Pennsylvania federally unregulated milk 
dealers, five specified individual 
producers and other producers 
supplying Guers and Farmers’ 
Cooperative Dairy (local Pennsylvania 
group) excepted to the above finding 
which refers to API's Schuylkill Haven 
plant as a regulated plant under Order 2 
because distribution from that plant into 
the 23-county area is with unpriced milk. 

The exceptor also excepted to the 
finding that API's distribution volume in 
the 23-county area is considered 
regulated milk. The record evidence is 
that such plant is a temporary pool plant 
under Order 2. Also, the record evidence 
is clear that API through its Schuylkill 
Haven plant is able to use “Unpriced 
milk” under Order 2 for its fluid 
distribution in the 23-county area. 
Accordingly, the exception is not 
supported by-record evidence and is 
hereby denied. 
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Regulated handlers testified that with 
respect to the local dealers located in 
the 23-county area that are subject to 
the PMMB regulations they likewise 
have a competitive advantage, although 
not as great as the advantage API's 
Schuylkill Haven plant enjoys. The 
minimum prices which the local dealers 
must pay for milk purchased from dairy 
farmers are established under the 
regulations of the PMMB. The PMMB 
Class I prices for milk used in fluid milk 
products that are distributed in the two 
designated PMMB areas are tied to the 
Order 2 and Order 4 Class I prices. In 
PMMB Area 2 the Class I price is the 
Order 4 announced Class I price f.o.b. 
the market minus 28 cents, which is 
equivalent to a Class I differential of 
$2.50. In PMMB Area 3 the Class I price 
is the Order 2 announced Class I price 
for the 201-210 mile zone, which is 
equivalent to a Class I differential of 
$2.25. Although these prices are tied 
directly to the Class I prices in the two 
Federal orders, the PMMB Class I prices 
apply throughout the entire territory 
within PMMB Areas 2 and 3 and reflect 
a slightly lower level than the Federal 
order prices that apply at plants located 
in these two areas. For example, in 
PMMB Area 3 the PMMB Class I 
diferential is $2.25 in contrast to a Class 
I differential at the Schuylkill Haven 
location (PMMB Area 3) of $2.645 (81-90 
mile zone) under Order 4 and $2.426 
(121-125 mile zone) under Order 2. 
Similarly, at the Williamsport location 
the Order 4 Class | differential is $2.54 
(151-160 mile zone) and the Order 2 
Class I differential is $2.294 (181-190 
mile zone) while the PMMB Area 3 
Class I differential applicable at this 
plant is $2.25. 

The PMMB regulated dealers in the 
23-county area pay their producers on 
the basis of individual-handler pooling 
of producer returns. Individual-handler 
pooling generally results in much higher 
blend prices being paid to producers 
that the Federal order marketwide pool 
blend prices. Under individual-handler 
pooling, procurement advantages accrue 
to the individual handler who maintains 
a relatively high blended return to 
producers. As a consequence, it gives 
such a handler the ability to select 
producers on the basis of minimizing 
procurement costs. If such an individual 
handler accumulates more than an 
average proportion of surplus milk the 
handler is under competitive pressure to 
reduce its purchases of milk from 
producers. The record evidence 
indicates that in the past when such 
conditions prevailed some of the 
nonfederally regulated handlers in the 
23-county area have ceased receiving 
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milk from some dairy farmers. Although 
it is not clear on the record where these 
dairy formers now deliver their milk it 
was indicated that some of them now 
deliver milk to Federal order handlers. 
Thus, this is another example of Federal 
order producers carrying the burden of 
the reserve supplies for these local 
dealers. 

The local Pennsylvania group 
excepted to the following finding: 
“Guers’ producers and other 
independent producers, unfairly dump 
surplus on the federal order pools.” 
Exceptor claims that “all evidence 
established that Guers, Farmers’ 
Cooperative and Valley Farms, and their 
producers, handle their own surplus 
through supply management and 
nonpool disposition.” We disagree with 
this exception because the decision does 
not suggest that these PMMB regulated 
dealers or their producers “dump 
surplus on the federal order pools.” The 
record evidence does indicate, however, 
that in the past some of the nonfederally 
regulated handlers in the 23-county area 
have stopped receiving milk from some 
dairy farmers. When this happened, in 
most cases the dairy farmers involved 
delivered their milk to Federal order 
handlers. In view of this, the decision 
concludes that this is another example 
of Federal order producers carrying the 
burden of the reserve milk supplies for 
these local dealers. Accordingly, the 
exception is denied. 

Opponents of the proposals to expand 
Federal regulation into the 23-county 
area testified that the economic and 
regulatory conditions that exist today 
provide an even lesser basis for Federal 
order expansion into this area than they 
did at the time when the Assistant 
Secretary issued a decision in 1975 
denying similar proposals to add the 23- 
county area to the Order 2 and Order 4 
marketing areas. The witness 
representing API testified that an 
underlying need for Federal order 
expansion at the time of the 1974 
hearing (the hearing upon which the 
1975 decision was based) was the fact 
that the PMMB Class I prices were 
considerably below the rapidly 
increasing Federal order Class I prices. 
As a consequence of this, the witness 
said, prices to nonfederal order 
producers reflected primarily the nearby 
Federal order blend prices. However, he 
stated, since the 1975 decision the 
PMMB has adopted a new system of 
establishing Class I prices which relates 
such prices directly to the Federal order 
Class I prices. Thus, he said, today there 
are insignificant differences in prices 
established by the PMMB and the 
Federal orders and that today this price 


alignment is much more stable than it 
was in 1974. 

It is true that the PMMB Class | prices 
are about the same or only slightly 
lower than the Federal order prices 
throughout this territory. However, as 
set forth previously, a basic problem 
described on this record is that the 
dominant distributor (API) of fluid milk 
throughout the 23-county area is not 
obligated to either the PMMB or Federal 
order to pay Class I prices on such sales. 
Further, API relies on Federal order 
producers to balance the excess 
supplies associated with its fluid milk 
plant. The record evidence also suggests 
that the majority of nonfederal order 
producers in the area are still paid on 
the basis of Federal order uniform 
producer blend prices. In this regard, of 
the estimated 550 to 700 nonfederal 
order producers in the 23-county area. 
over 500 of them belong to cooperative 
associations which reblend their 
proceeds and pay member producers a 
price based either on the Order 4 
uniform base and excess prices or the 
Order 2 blend price. Thus, even though 
the PMMB Class I prices are not 
substantially below the Federal order 
prices the Federal order blend prices are 
still used as the basis for paying the vast 
majority of producers in the area. 

Opponents also testified that there 
has been no significant change in the 
patterns of handler distribution in the 
23-county area since the 1974 hearing 
was held. They stated that fluid milk 
sales throughout the 23-county area are 
still predominantly made by 
nonfederally regulated handlers and 
that the biggest change since the 1974 
hearing has been a consolidation or 
merger of dealer operations within the 
area. , 

Exceptions filed on behalf of API et 
al., reiterated the position they took at 
the hearing that the record evidence 
clearly demonstrates there has been no 
material change in milk marketing in the 
State regulated area since the 1975 
decision of the Secretary not to include 
any of the counties in the 23-county area 
under regulation. The exception is 
denied for the reasons set forth in the 
ensuing discussion. 

The Assistant Secretary in his 1975 
decision denying the proposals to add 
these counties to the marketing areas of 
the two Federal orders found that only 
two Order 4 handlers and one Order 2 
handler had distribution in the 
Allentown-Bethlehem-Easton area 
(counties of Berks, Lehigh and 
Northampton). Also, he found that orfly 
two Order 4 handlers had sales in the 
20-county northeastern Pennsylvania 
area and that route sales and transfers 
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of pool milk by Order 2 handlers in 
northeastern Pennsylvania 
approximated 7 percent of the total fluid 
milk requirements of that territory. The 
Assistant Secretary, further, found that 
the nonfederally regulated Schuylkill 
Haven plant of Lehigh Valley 
represented about 40 percent of the 
sales in the Allentown-Bethlehem- 
Easton area. Also, he found that the 
Schuylkill Haven plant and Dairylea’s 
nonfederally regulated plant in Scranton 
were the two largest nonfederally 
regulated plants distributing milk in the 
20-county area at that time. 

On the basis of the current record. the 
reasons given by the Assistant Secretary 
in his 1975 decision for not including 
under Federal regulation the 23-county 
area no longer exist today. The current 
hearing record indicates that a 
significantly different situation exists 
today with respect to sales in these 
counties. Today, there are 17 plants 
regulated under the two orders that 
distribute milk throughout much of the 
23-county area. Also, Dairylea no longer 
operates its Scranton plant and now has 
that milk processed at the Schuylkill 
Haven plant. Further, the Schuylkill 
Haven plant now is a pool plant under 
Order 2 and the fluid sales from this 
plant in 1982 represented about 30 
percent of total fluid milk sales in 
PMMB Area 2 and 50 percent of the total 
fluid sales in PMMB Area 3. Further, the 
distribution of fluid milk products from 
this plant have increased about 150 
percent since 1973. 

The record also contains other 
examples of changed marketing 
conditions in these 23 counties that have 
occurred since the 1974 hearing was 
held. For instance, Dutch Valley Food 
Co. (a subsidiary of Weis supermarkets) 
did not operate a distributing plant until 
1980. Prior to the opening of this plant at 
Sunbury, Weis supermarkets obtained 
part of its fluid milk supplies from the 
API Schuylkill Haven plant, particularly 
for its stores located in PMMB Areas 2 
and 3. Also, with the opening of Dutch 
Valley's Sunbury plant, the quantity of 
Order 4 regulated milk distributed in 
federally unregulated areas of 
Pennsylvania more than doubled, from 
about 2.5 million to 6.0 million pounds 
per month. 

Another significant change in milk 
marketing in the area that occurred 
since the 1974 hearing involved a 
nationwide chain of supermarkets {A&P 
Tea Co.) that formerly operated a 
distributing plant regulated under Order 
4 at Fort Washington, Pennsylvania. In 
1982, this plant was sold to a New Jersey 
handler who operates an Order 2 
distributing plant at Flemingon, New 
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Jersey. Based on the testimony of API's 
witness, prior to the change in 
ownership of the Fort Washington plant 
the supermarket chain used this plant 
primarily to serve its stores in 
Philadelphia, Baltimore, Washington 
and New Jersey. However, most of the 
chain’s supermarkets in the 23-county 
area prior to the change in ownership 
were served by local distributing plants 
including Dairylea’s Scranton plant and 
API's Schuy!kill Haven plant. 
Commencing in 1983, these stores were 
served by the Flemington handler. 

Several opponent witnesses indicated 
that a large proportion of the fluid milk 
distrbuted in the 23-county area was by 
Federally regulated vertically integrated 
handlers who operated both processing 
plants and retain store outlets. In view 
of this, opponents argued that such 
vertically integrated operations did not 
compete for fluid sales with other 
handlers because the sales through their 
own stores were “captive sales.” This, 
opponents stated, removed them from 
the sphere of competition for wholesale 
outlets and thus such operations were 
not affected by any alleged 
misalignment in procurement costs. 

It is true that some fluid milk 
processors have found it economically 
advantageous to operate retail outlets in 
conjunction with their fluid milk 
processing operations and further that 
some supermarket chains have found it 
advantageous to operate their own 

‘ processing plants. However, the 
purchaser of the packaged milk is the 
ultimate customer regardless of whether 
or not the fluid milk is distributed 
through a handler’s own stores or it is 
distributed through other outlets. To this 
extent vertically integrated operations 
compete with all other handlers for 
sales and are equally affected by any 
competitive advantage that one handler 
may have over another. Accordingly, 
this argument is not a valid basis for 
rejecting the marketing area extension 

_ proposals. 

In a post-hearing brief filed on behalf 
of three milk dealers, (Guers, Hazelton 
Farmers Cooperative and Valley Farms) 
who testified in opposition to the 23- 
county area extension, it was argued 
that the adverse effects on their 
operations from full Federal regulation 
far outweigh any possible benefit from 
such action. These milk dealers were 
particularly concerned with the impact 
of such regulation on their raw milk 
costs and administrative expenses. As 
described previously in this decision, 
milk dealers that presently are subject 
only to PMMB regulations generally pay 
slightly lower prices for milk for fluid 
use than do Federally regulated 


handlers who compete for such sales in 
the same area of competition. However, 
Federal milk orders give assurance to all 
regulated handlers that their 
competitors in the same area of 
competition have relatively the same 
product cost for the same use of milk. 
Thus, if extending Federal regulation, as 
adopted herein, results in higher product 
costs to these three milk dealers, it 
would only be to the extent that these 
dealers and others similarly situated 
would be incurring the same product 
costs as their competitors. 

The brief of the three milk dealers 
also expressed particular concern with 
the adverse effects of area expansion on 
the operations of the Hazelton Farmers 
Cooperative. In this regard, it was 
argued that regulation of the 
cooperative’s plant would jeopardize the 
existence of the cooperative because of 
the additional higher costs, including 
equalization payments into the 
marketwide pool, that would be 
imposed upon its member-owners. Since 
Federal! milk orders give assurance to all 
regulated handlers that their 
competitors in the marketing area are 
paying the same prices for their milk 
there is no basis for the claim that the 
proposed extension of the marketing 
areas would force the cooperative or 
any other local dealer out-of-business. 
Further, it should be noted that there are 
several cooperative associations 
operating successful fluid milk 
processing plants in the two Federal 
order markets. 

Also, the brief states that Federal 
regulation of the area could cause some 
of the PMMB regulated dealers to lose 
their local milk supplies. This appears to 
be very unlikely because data entered 
into evidence indicated that in virtually 
every one of the 23 counties in question 
there were more dairy farmers who 
delivered their milk to one of the two 
Federal order markets than who 
delivered to local dealers. 

The brief indicated further that the 
greatest burden of the expanded Federa! 
regulation would be felt by those dairy 
farmers sho are not members of a 
cooperative association and who deliver 
milk to the PMMB regulated dealers 
because the price they receive for milk 
would decline 75 cents to $1.00 per 
hundredweight. The record evidence 
indicates clearly that the local milk 
dealers and Federally regulated 
handlers draw their milk supplies from a 
common production area. Since this 
decision concludes that the Class I sales 
in 20 of the 23 counties have now 
become an integral part of the Middle 
Atlantic and New York-New Jersey 
markets, it is only reasonable to provide 
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that all dairy farmers associated with 
each of these two Federally regulated 
markets share equally in each respective 
market's total Class I sales. 

It is concluded that in light of the 
considerations set forth herein, the 20- 
county area of east central and 
northeastern Pennsylvania is a logical 
area to be included under federal 
regulation and appropriately should be 
incorporated within the respective 
marketing areas. A uniform price plan 
applicable to all handlers buying milk 
for sale in the expanded areas will 
stabilize and improve marketing 
conditions in such areas. Accordingly, 
regulation of this 20-county area of east 
central and northeastern Pennsylvania 
will effectuate the declared policy of the 
Act by providing for: 

(t} The establishment of uniform 
prices to handlers for milk received from 
producers according to a classified price 
plan based upon the utilization made of 
milk; 

(2) An impartial audit of handlers’ 
records to verify the payments of 
required prices; 

(3) A system for verifying the 
accuracy of weights and butterfat 
content of milk purchases; and 

(4) Uniform returns to producers 
supplying each respective market based 
upon an equitable sharing among all 
producers supplying the expanded 
markets of the lower returns from the 
sale of reserve milk which cannot be 
marketed as Class I milk. 

The public interest will be served by 
the establishment of orderly marketing 
for milk in the propcsed expanded area 
that will assure a continuing and 
adequate supply of fluid milk for the 
area at reasonable prices. 

The local Pennsylvania group 
excepted to the alleged failure of the 
Department to consider alternative 
regulatory solutions to the marketing 
problems generated by API's Schuyikill 
Haven plant operations. Exceptor 
argued that the Department should have 
found a solution to correct the API 
problem without affecting the regulatory 
status of local Pennsylvania plants 
serving the 23-county area. In this 
regard, they suggested that the 
Department should have amended Order 
2 to fully price all of the Schuylkill 
Haven plant's producer milk without 
affecting the regulatory status of 
exceptors. 

It is true, as exceptors contend, a 
possible solution to the API Schuylkill 
Haven plant problem would be to 
eliminate the “pass-through” provisions 
of Order 2. However, such a proposal 
was not included in the hearing notice 
or proposed at the hearing. Beyond this, 
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the record evidence clearly identified 
other marketing problems that could 
more appropriately be resolved through 
the various alternatives of adding 
territory to either order or dividing it 
between the two orders. Accordingly, 
the exception is denied. 

In their exceptions, the local 
Pennsylvania group stated that the 
Secretary failed to recognize and take 
into account various marketing 
conditions in the 23-county area, such as 
PMMB resale prices, which impact upon 
handler competition. To the contrary, 
the decision describes in detail the 
adverse impact present marketing 
conditions in the area herein under 
consideration have upon handler 
competition and how federal regulation 
of milk marketed in those 20 counties 
will improve the marketing of milk and 
the competition for milk supplies among 
all handlers who distribute fluid milk in 
such counties. With respect to the 
establishment of resale prices, Federal 
milk orders do not regulate the resale 
price of milk nor are resale prices taken 
into consideration in evaluating the 
need for Federal regulation, except as 
such prices may impact upon the orderly 
marketing of milk by dairy farmers. It 
should be noted in this regard that the 
PMMB establishes resale prices in the 
Pennsylvania portion of the present 
Middle Atlantic marketing area without 
conflict with the Federal regulation of 
producer prices. Accordingly, the 
exception is denied. 

Opponents to area expansion stated 
in their exceptions that the proposed 
expanded marketing areas of the two 
orders would not serve the public 
interest, improve marketing conditions 
in the respective marketing areas and 
further the objectives of the Act. We 
disagree with exceptors. As described in 
this decision the record evidence 
demonstrates clearly the need for area 
expansion as adopted herein. Also, the 
decision details how the expanded 
marketing areas will serve the public 
interest, improve marketing conditions 
in the expanded areas and further the 
objectives of the Act. Accordingly, the 
exceptions are denied. 

Having concluded that 20 of the 23 
east central and northeastern 
Pennsylvania counties as initially 
proposed should be included under 
Federal regulation, the remaining facet 
of the area expansion issue to be 
resolved concerns which of such 20 
counties should be included in each of 
the marketing areas of the respective 
orders. 

As noted previously, there were 
several area expansion proposals that 
were contained in the notice of hearing 
and supported at the hearing by 


cooperative associations and 
proprietary handlers. Such proposals 
would have included under regulation 23 
east central and northeastern 
Pennsylvania counties as extensions of 
either the Middle Atlantic or New York- 
New Jersey marketing areas. For 
example, one proposal would have 
included under the Middle Atlantic 
order 12 of these counties while another 
would have added only 3 counties to 
this order's marketing area. Two other 
proposals would have added 20 of the 23 
counties to the New York-New Jersey 
marketing area. 

In their post-hearing briefs, all of the 
proponents of marketing area expansion 
modified their proposals, urging that the 
6 counties of Berks, Carbon, Lehigh, 
Monroe, Northhampton and Schuylkill 
be included in the Midddle Atlantic 
marketing area and the remaining 17 
counties be added to the Order 2 
marketing area. It was the general 
consensus of the proponents that the 6- 
county area was more allied to the 
Order 4 market than with the Order 2 
market from a standpoint of 
procurement and Class I sales. In view 
of the extensive operations of the 
proponents in terms of procurement and 
fluid milk distribution throughout much 
of the 23-county area, consideration 
must be given to the unanimous position 
of area expansion proponents regarding 
how the counties should be divided 
between the two orders. 


Additional Pennsylvania Counties To 
Be Added to Middle Atlantic Marketing 
Area 


The Pennsylvania counties to be 
included in the Middle Atlantic 
marketing area are Berks, Cargon, 
Lehigh, Northampton and Schuylkill 
(referred to hereafter as the ‘5-county 
area”). The total 1980 population of this 
5-county area was 1,024,191. The 
principal population centers of the area 
include Allentown, Bethlehem, Easton, 
Emmaus, Pottsville, and Reading, with a 
combined 1980 population of 308,083. 

Four of the 5 counties (Berks, Lehigh, 
Northampton and Schuylkill) join the 
present marketing area of Order 4. 
Geographically, the 5-county area froms 
the southeastern extremities of the 20 
east central-northeastern Pennsylvania 
county area proposed to be regulated. 

This additional territory (5 counties) 
should be brought under regulation to 
implement continuing orderly marketing 
for dairy farmers suppling regulated 
handlers, as well as unregulated 
handlers, marketing milk therein. Milk is 
disposed of in this territory by reguated 
handlers on routes as well as in the form 
of bulk supplemental supplies. 
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Within the 5-county area, milk is 
distributed by 18 fully regulated 
handlers. Of this total 12 were regulated 
by Order 4 and 6 by Order 2. 
Additionally, there were 10 nonfederally 
regulated dealers serving the area at the 
time of the hearing, 6 of which operated 
partially regulated distributing plants 
under Order 4 because of limited route 
distribution in the order's marketing 
area. Also, six of the seven distributing 
plants located in the 5-county area woud 
become fully regulated under Order 4. 

The record evidence also indicates 
that dairy farmers located in each of the 
5 counties proposed to be included in 
the Order 4 marketing area supply 
present Order 4 handlers with 
substantially more milk than to Order 2 
handlers. Data in the record for 
December 1982 indicate that of the 699 
dairy farmers located in the 5-county 
area 343 delivered their milk to Order 4 
plants, 183 delivered their milk to Order 
2 plants and the remaining 173 dairy 
farmers probably delivered either to 
Federally unregulated plants or to their 
own operated processing facilities. 
Based on the testimony of Guers'’ 


_ witness and dairy farmer who delivered 


milk to Clover Farms, it appears that 
these two dealers received milk from 
about 115 of these 173 dairy farmers. It 
appears that most of the remaining 58 
dairy farmers located in these counties 
delivered their milk to Freeman's 
Heisler’s Cloverleaf, Longacre’s and 
Stocker Brothers. 

As described previously, since this 
territory has become an integral part of 
the Order 4 marketing area, all of the 
producers located in this common 
supply area should receive the same 
uniform base and excess prices for their 
milk. Further, because of the proximity 
of these counties to the Middle Atlantic 
market, handlers located therein must 
purchase their milk supplies in 
competition with handlers regulated 
under this order. At plants located in 
this area, the monthly uniform prices 
under Order 4 exceed similar prices 
under the New York-New Jersey order. 
Consequently, full regulation of these 
plants under the New York-New Jersey 
order could cause serious procurement 
problems for them. 

Adding these five counties to the 
Middle Atlantic marketing area should 
assure that each of the six dealers 
located therein who would become 
regulated under this order will not shift 
regulation to the Order 2 market due to 
any slight shift in their sales patterns. 
Record evidence indicates there is the 
possibility that Freeman's Dairy could 
shift regulation between the two orders 
if Carbon and Northampton counties 





Federal Register / Vol. 50, No. 157 / Wednesday, August 14, 1985 / Proposed Rules 


were not included within the same 
marketing area as Lehigh county. In 
view of the foregoing considerations, it 
is concluded that this 5-county area 
should be included in the Middle 
Atlantic marketing area. Under present 
circumstances, greater equity among 
both handlers and producers wil! be 
achieved through the inclusion of this 
territory under Order 4. 

Monroe County, however, should be 
added to the Order 2 marketing area. 
This county was one of the six counties 
that the expansion proponents 
recommended in their briefs to be 
included in the Order 4 marketing area. 
The record evidence indicates, however, 
that at the time of the hearing there 
were apparently no Order 4 distributing 
plants serving the county. Instead, the 
record shows that at least three Order 2 

- plants and two partially regulated 
distributing plants (one of which would 
become fully regulated under Order 2 as 
a result of this proposed action) 
distribute milk in the county. For this 
reason, it is concluded that the majority 
of sales in this county are more closely 
associated with the New York-New 
Jersey market than with the Middle 
Atlantic market and, thus, should not be 
included in the Order 4 marketing area. 


Additional Pennsylvania Counties To 
Be Added To York-New Jersey 
Marketing Area 


Fifteen northeastern Pennsylvania 
counties (referred to hereinafter as the 
“15-county area’’) should be added to 
the New York-New Jersey marketing 
area. These counties are: 

Bradford Pike 
Columbia Snyder 
Lackawanna Sullivan 
Luzerne Susquehanna 
Lycoming Union 
Monroe Wayne 
Montour Wyoming 
Northlumberland 


This area had a population of 
1,191,374 persons in 1980. The principal 
population centers of the area are 
Berwick, Bloomsburg, Carbondale, 
Dunmore, Hazelton, Kingston, 
Nanticoke, Scranton, Shamokin, 
Sunbury, Wilkes-Barre and 
Williamsport. The combined population 
of these centers in 1980 totaled 303,364. 

The inclusion of this 15-county area 
under Order 2 will bring under full 
regulation seven distributing plants, all 
of which are located in the area. These 
plants are: Valley Farms Dairy at 
Williamsport, Farmers Cooperative 
Dairy at Hazelton, United Dairies at 
Sunbury, Blue Ribbon Dairy at West 
Pittston, Edgewood Farms at Troy, 
Hyland Dairy at Wilkes-Barre and 
Maurer’s Wayside Dairy at Shamokin. 


At the time of the hearing the Valley 
Farms Dairy plant was a partially 
regulated distributing plant under the 
Middle Atlantic order. 

Inclusion of these 15 counties in the 
New York-New Jersey marketing area 
also would continue the regulation 
under Order 2 of the API Schuylkill 
Haven plant. Under this situation, all of 
the fluid milk distribution from that 
plant into these counties and into the 
five counties being added to the Middle 
Atlantic marketing area would not be 
fully priced under Order 2. Likewise, 
any other Order 2 regulated plant that 
uses “unpriced milk” for its distribution 
in these proposed regulated counties 
also would have such distribution fully 
priced under the order. Testimony at the 
hearing indicated that at least one other 
Order 2 regulated plant, Durling Farms 
at Whitehouse, N.J., also uses “unpriced 
milk” for its distribution in these 
counties. 

This 15-county area has become 
essentially a part of and closely 
identified with the New York-New 
Jersey marketing area. Testimony on the 
record indicates that over 50 percent of 
the milk distributed in these counties is 
from plants regulated under Order 2. By 
far the most significant of these plants is 
API's Schuylkill Haven plant. 

Testimony presented by several 
witnesses indicates that of the seven 
presently federally unregulated plants 
located in the 15-county area only 
Farmers’ Cooperative Dairy and Valley 
Farms Dairy distribute fluid milk outside 
these counties. The record evidence 
indicates that Farmers’ Cooperative 
Dairy has limited distribution in Carbon 
and Schuylkill Counties, but this 
distribution probably amounts to less 
than 5 percent of their total distribution. 
Valley Farms, in addition to its 
distribution in eleven of the 15 counties, 
also has distribution in three counties in 
the present Middle Atlantic marketing 
area plus one county that would be 
added to the Middle Atlantic marketing 
area and in four other Pennsylvania 
counties which would continue to be 
unregulated by either Federal order. 

Valley Farms’ witness testified that 
his company opposed any extension of 
Federal regulation into the unregulated 
area in which it distributes milk. 
However, he said, if the marketing areas 
of these two Federal orders are 
extended into its distribution area then 
the milk dealer would prefer to be 
regulated under Order 2. He indicated 
that regulating its plant under Order 2 
would only increase its Class I price by 
5 to 10 cents per hundredweight as 
compared to a 30-cent increase if the 
plant were regulated under Order 4. 
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Also, he indicated that if the plant were 
regulated under Order 2, it would have 
available the “pass-throtigh” provisions 
which would allow his company to use 
“unpriced milk” to cover its sales 
outside the expanded Federal order 
marketing areas. 

The Valley Farms represented also 
urged that the respective marketing area 
boundaries be drawn so that Valley 
Farms would be assured continuity 
insofar as which order the plan would 
be regulated under. He emphasized that 
this was an important consideration 
since Valley Farms has widespread 
distribution throughout the 23-county 
area plus limited distribution in the 
present Order 4 marketing area. In the 
absence of such assurance, he stated 
that shifting regulation of the plant 
between the orders would have an 
adverse impact on his producers 
because of the different producer 
payment plans under the two orders. 
The marketing area extension of the two 
orders adopted herein should satisfy the 
concerns of the Valley Farms witness in 
this regard. 

The local Pennsylvania group 
excepted to the decision’s apparent 
failure to address fully the problem that 
Valley Farms would encounter if it were 
fully regulated under Order 2 and had 
limited distribution in the Middle 
Atlantic market. Exceptor believes that 
under this situation, Valley Farms would 
incur a financial obligation under both 
orders on the sales into the marketing 
area of Order 4. We disagree with 
exceptor because milk that is fully 
pooled and priced under a Federal milk 
order can be distributed in the 
marketing area of any other milk order 
without further financial obligation. 
Accordingly, the exception is denied. 

The record evidence also indicates 
that over 75 percent of the dairy farmers 
located in the 15-county area are 
producers under Order 2. Data indicate 
that of the approximately 2,750 dairy 
farmers located in the 15-county area 
2,153 delivered their milk to plants that 
were regulated under Order 2 and 228 
delivered to plants regulated under 
Order 4. The residual 369 dairy farmers 
probably either delivered to PMMB 
dairies or operated their own processing 
facilities. Based on the testimony of 
API's and Eastern’s witnesses, it 
appears that many of these 369 dairy 
farmers deliver their milk te either API's 
Schuylkiss Haven plant or to the Valley 
Farms plant. 

The Pennsylvania counties of Clinton, 
Potter and Tioga should not be added to 
the New York-New Jersey marketing 
area. Proponents of marketing area 
extension, either at the hearing or in 
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their post-hearing briefs, included these 
three counties in the territory proposed 
for inclusion in the New York-New 
Jersey marketing area. 

In their exceptions, API, et at., 
claimed there was no discernible 
difference between the 3 counties that 
were proposed to be excluded from 
regulation and the 20 counties to be 
added to the Middle Altantic and New 
York-New Jersey marketing areas. 
Essentially, the basis of this exception 
was a reiteration of the positions 
presented by exceptor at various stages 
of the proceeding. For the reasons cited 
herein, the area expansion adopted for 
each order in question is appropriate 
under the present marketing situation. 
Accordingly, the exception is denied. 

These three counties are located in 
the northwest corner of PMMB Area 3 
and generally are more sparsely 
populated than the 20 other counties 
involved in the hearing. The 1980 census 
indicates there were 97,670 people living 
in these counties. Although the evidence 
indicates that over 90 percent of the 655 
dairy farmers located in these counties 
are producers on the Order 2 market, no 
fluid milk processing plants are located 
therein. There are two Order 2 regulated 
plants located in Tioga County but they 
are manufacturing plants and transfer 
stations. 

Neither Order 2 nor Order 4 regulated 
handlers are substantially involved in 
distributing fluid milk products in these 
counties. The witness representing the 
Ad Hoc Committee testified that none of 
the committee members distributes fluid 
milk products in these three counties. 
Except for Valley Farms, no other 
handler who either is presently 
regulated or would be regulated under 
the expanded orders as herein adopted 
indicated they had distribution in the 
three counties. The Valley Farms’ 
witness testified that his company has 
fluid milk distribution in Clinton and 
Tioga counties. However, Valley Farms 
should not be at a competitive 
disadvantage on these sales because 
they could avail themeselves of the 
pass-through provisions under Order 2 
and use “unpriced milk” for that 
distribution. If API also has distribution 
in these counties from their Schuylkill 
Haven plant, they, too, could use the 
pass-through provisions in Order 2 for 
such distribution. 

A witness representing Upstate Milk 
Cooperative of Le Roy, New York, 
testified in opposition to the inclusion of 
Potter County in the Order 2 marketing 
area. The witness said his cooperative 
association is the dominant distributor 
of fluid milk in the county. He indicated 
that the milk for this distribution is 
processed at Jamestown or Arcade, New 


York. Other major distributors of fluid 
milk in the county are Meadowbroék 
Dairies of Cuba, New York, and Modern 
Dairies of Saint Marys, Pennsylvania, 
neither one of which are regulated under 
a Federal order. Further, the witness 
said, no federally regulated milk is 
distributed in Potter County. No other 
witness at the hearing refuted this 
testimony. 

Upstate’s witness also testified that if 
its dairy farmer members who deliver 
milk associated with these Potter 
County sales become producers under 
Order 2 their prices would be lowered 
about 30 cents per hundredweight. He 
stated that these dairy farmers as well 
as the dairy farmers who deliver to the 
two other processing plants he 
mentioned are located north and west of 
the county and are not oriented to the 
Order 2 market. He indicated further 
that all of the dairy farmers located in 
Potter County are presently producers 
under Order 2. Thus, expansion of the 
Order 2 marketing area into Potter 
County would not affect the status of the 
dairy farmers located in the county but 
could adversely affect other dairy 
farmers who deliver to plants located 
west and north of the county and who 
presently have little or no association 
with the Order 2 market. 

For the reasons set forth above it 
would not be appropriate on the basis of 
this record to include Clinton, Potter and 
Tioga Counties in the Order 2 marketing 
area. Accordingly, the proposals to add 
these counties to the Order 2 marketing 
area are denied. 

In their exceptions to the 
recommended decision, the local 
Pennsylvania group contended that the 
conclusion not to include the above- 
mentioned counties under Federal 
regulation resulted in “disparate 
treatment of producer income losses and 
pay-price deviations”. In support of their 
contention, exceptors cited opponents’ 
testimony concerning the potential loss 
to producers from area expansion. The 
position of exceptors is irrelevant and 
there is no basis for reaching a different 
conclusion on this issue. 

As a corollary, the same group 
excepted to the decision’s failure to 
recognize a potential procurement 
problem for Farmers Cooperative Dairy 
of Hazelton, which, as proposed, would 
become regulated under Order 2. 
Exceptors claimed that this was an 
important consideration in deciding that 
the 3 above-mentioned counties should 
not be included under Federal 
regulation. It was their contention that 
this reasoning should apply to the 
Farmers Cooperative Dairy’s situation. 

The group's exception raises no new 
points not already considered in 
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determining which of the 23 eastern and 
northeastern Pennsylvania counties 
should be regulated. No departure from 
the recommended decision should be 
made with respect to the additional 
territory that should be added to the 
marketing areas of each order. 

The exceptions filed on behalf of API 
et al., claimed that the findings and 
conclusions should have been made on 
a county-by-county basis since the 
decision to expand the respective 
marketing areas was done on a county- 
by-county basis. The decision states 
clearly why the findings and conclusions 
focused primarily on marketing 
conditions prevailing in PMMB Areas 2 
and 3 marketing areas rather than on a 
county-by-county basis. The reason was 
that most of the testimony and other 
evidence presented at the hearing with 
respect to marketing area extension was 
related to PMMB Areas 2 and 3. Further, 
this did not impair the findings and 
conclusions with respect to the need for 
expanding the marketing areas of the 
two orders nor the conclusions with 
regard to how the counties in the 
proposed expanded area should be 
divided between the two orders. 

Also, the exceptions filed on behalf of 
API et al., excepted to the weight given 
in the decision to the statements and 
positions taken by proponents at the 
hearing and in post-hearing briefs. To 
the extent that proponents’ as well as 
opponents’ statements and positions 
were substantiated on the hearing 
record, such statements and positions 
formed the basis of the findings and 
conclusions adopted herein concerning 
the issue of expanding the marketing 
areas of the two orders. Specifically, the 
position taken by all of the proponents 
of marketing area expansion in their 
post-hearing briefs was given 
consideration in resolving the issue 
regarding which of the 20 counties 
should be included in the marketing 
area of each respective order. This 
consideration was given because the 
record evidence revealed the extensive 
operations of the proponents in terms of 
procurement and fluid distribution 
throughout much of the 23-county area 
and because the unanimous position of 
proponents regarding how the counties 
should be divided between the two 
orders was an argument based on such 
record evidence. Further, the decision 
also sets forth additional reasons why 5 
of the 23 Pennsylvania counties should 
be added to the Order 4 marketing area, 
15 counties should be added to the 
Order 2 marketing area and 3 counties 
should remain federally unregulated. 
Accordingly, the exception is denied. 
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The local Pennsylvania group also 
excepted to the proposed expansion of 
each order's marketing area previously 
described. Exceptors objected to the 
adopted marketing area changes as 
being beyond both the scope of the 
notice of hearing and evidence 
presented at the hearing since no one 
specifically proposed such changes. 
They claim that as a result, there was no 
opportunity to rebut such proposed 
changes either through testimony or 
cross-examination on the record. 

The fact that no one specifically 
proposed the change in each order's 
marketing area as adopted in the 
recommended decision provides no 
basis for taking a different position on 
this issue. It should be noted that a 
critical factor to consider in revolving an 
issue (marketing area expansion in this 
case) is the evidence developed at the 
hearing. Furthermore, the notice of 
hearing, which contained several 
proposals with overlapping 
configurations, specifically sought 
evidence on which counties, if any, 
should be regulated and under which 
order. Hence, the exceptions is denied. 

In view of the foregoing and based on 
the record evidence developed regarding 
the marketing area expansion issue, the 
conclusion reached in the recommended 
decision that the marketing area of both 
orders should be expanded in the 
manner as previously indicated and 
discussed in this decision is reaffirmed. 
Accordingly, the exception is denied. 

In the attached order language the 
Borough of Surf City in Ocean County, 
New Jersey has been added to the 
Middle Atlantic marketing area. This is 
to correct an inadvertent error of 
omission in the marketing area 
definition that was made at the time the 
Middle Atlantic milk order was 
promulgated. The Middle Atlantic order 
merged the marketing areas of the 
previous Delaware Valley, Upper 
Chesapeake Bay and Washington, D.C. 
orders under a single order. The borough 
of Surf City, New Jersey, prior to the 
merger, was part of the former Delaware 
Valley marketing area. 

It is concluded also that, except as 
modified by this decision, the present 
provisions of the Middle Atlantic and 
New York-New Jersey orders are 
equally appropriate for the extended 
marketing areas of the respective orders. 
Accordingly, they are hereby adopted 
for the identical reasons as set forth in 
the appropriate decisions adopting such 
provisions for each order. 

2. Location Adjustments.* The same 
structure of location pricing now used 


*Referred to as “location differentials” under the 
Middle Atlantic order and as “transportation 


for each order in determining the 
applicable Class I prices and uniform 
prices to producers at various locations 
should be continued under the expanded 
orders with certain modifications. A 
summary of the modifications adopted 
for each order follows. 

a. Middle Atlantic order. The location 
adjustment rate should be 2.2 cents per 
hundredweight for each 10-mile distance 
or fraction thereof at all plant locations 
more than 55 miles from the city hall in 
Philadelphia, Pennsylvania, and also 
more than 75 miles from the nearer of 
the city hall in Baltimore, Maryland, or 
the zero milestone in Washington, D.C. 
Location adjustments at plants in the 
Pennsylvania counties of Berks, 
Dauphin and Lebanon, however, should 
be limited to 10-cents per 
hundredweight. 

Under the present terms of the order, 
the Class I and base prices applicable at 
all plant locations more than 55 miles 
from the city hall in Philadelphia, 
Pennsylvania, and also more than 75 
miles from the nearer of the city hall in 
Baltimore, Maryland, or the zero 
milestone in Washington, D.C., are 
reduced 1.5 cents for each 10-mile 
distance or fraction thereof that such 
plant is from the nearest of such basing 
points. 

b. New York-New Jersey order. The 
present 15-cent fixed transportation 
differential on Class I and uniform 
prices applicable within the 1-70 mile 
zone should be extended to include the 
71-80 mile zone. No other changes in the 
order's pricing structure are adopted. 

There were four separate proposals 
listed in the hearing notice that would 
modify the location pricing structure of 
the orders. The basic thrust of three of 
the proposals was to align prices as 
closely as possible at various locations 
in the area proposed to be added to the 
marketing areas of Orders 2 and 4. A 
secondary purpose of such proposals 
was to reduce the disparity in the cost of 
Class I milk to handlers presently 
operating pool plants under either 
Orders 2 or 4. The other proposal was 
offered as a means of correcting an 
alleged intramarket competitive 
situation for handlers located in the 
south central Pennsylvania area of the 
Middle Atlantic marketing area. Several 
modifications of these proposals were 
proposed at the hearing by two 
cooperative federations. Conversely, a 
number of other producer groups either 
at the hearing or in their post-hearing 
briefs opposed any changes in the 
respective orders’ pricing structure. 


differentials” under the New York-New Jersey 
order. 
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SCP Dairy Industry Association (SCP), 
a group of South Central Pennsylvania 
handlers operating pool distributing 
plants under Order 4, submitted a 
proposal that would reduce the Class I 
differential in Order 4 from $2.78 to 
$1.90. At the hearing, however, the 
association abandoned the proposal. No 
other support was offered at the hearing 
for the proposal. 

Although it did not indicate any 
preference, the Ad Hoc Committee 
proposed two possible options that 
would affect the price alignment 
between Orders 2 and 4 at a number of 
presently regulated plants and at other 
plants that would become fully 
regulated as a result of expanding the . 
respective orders’ marketing areas. As 
proposed, option 1 would amend Order 
2’s transportation differential provisions 
to provide for a schedule of zone 
differential rates for Classes I-A and I-B 
milk that would be applicable te 11 
designated Pennsylvania counties, 9 of 
which would be newly regulated 
counties. The effect of this proposal 
would, on a plant to plant basis, result 
in about the same Class I price for each 
plant whether such plant was regulated 
under Order 2 or Order 4. 

The other option proposed by the Ad 
Hoc Committee would also amend 
Order 2. It would revise the schedule of 
transportation differentials for Classes 
I-A and I-B milk by increasing each 10- 
mile zone from 71 through 190 miles by 
15 cents per hundredweight. Although 
this options would not achieve the 
degree of alignment that option 1 would, 
its intent, nevertheless, was to provide 
price alignment at newly regulated 
Order 2 plants with newly regulated 
Order 4 plants as a result of marketing 
area expansion. 

A spokesman for the Ad Hoc 
Committee testified that either of the 
two options proposed was offered to 
correct in part a potential inequitable 
competitive situation that could occur if 
the marketing areas of Order 2 and 4 
were extended to northeastern 
Pennsylvania, as proposed, without 
changing the application of location 
adjustments at plants which would 
become fully regulated for the first time. 
According to the spokesman, another 
purpose of the proposal was to better 
align Order 2 prices applicable at a 
regulated plant (Ft. Washington, 
Pennsylvania) under Order 4 so as to 
reduce the incentive for this plant to 
switch regulation to Order 2 because of 
a substantial price advantage: 

In support of the proposal, the 
committee’s witness presented a 
tabulation which showed the applicable 
Class I prices under Orders 2 and 4 at 
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various plant locations for presently 
regulated plants and plants that would 
become regulated if the marketing areas 
of the two orders were expanded. This 
comparison showed Class I price 
differences ranging from 15 cents to 38 
cents per hundredweight that presently 
exist between the two orders at the 
same plant locations. The witness stated 
that it was the position of the handler 
group that it is essential for orderly 
marketing that the applicable Class I 
price at a particular plant location be 
structured so as to minimize price 
differences that a regulated handler 
might have under one order over a 
competing handler regulated by another 
order. 

Tuscan Dairy Farms, (Tuscan) an 
operator of an Order 2 poo! distributing 
plant and a member of the Ad Hoc 
Committee, submitted a proposal that 
would apply a 15-cent fixed 
transportation differential on all Class I 
milk distributed within the 1-175 mile 
freight zones of Order 2. Thus, under the 
proposal, irrespective of its location, the 
operator of a pool plant would pay an _ 
additional 15 cents on all Class I milk 
distributed within such 1-175 mile 
zones. 

A representative of Tuscan testified 
that under the present order competing 
handlers located outside the 1-70 mile 
zone have a price advantage over 
handlers located within the 1-70 mile 
zone in competing for fluid milk sales 
because of higher transportation 
aiiowances. The wit oniended that 
this gives such distant plants a definite 
competitive edge without the near-in 
plants, such as the Tuscan plant, being 
able to meet such competition because it 
must pay the higher zone price plus the 
additional trucking costs to haul 
packaged milk to the area of 
competition. 

As an example, the witness cited a 
recent competitive experience that 
Tuscan had with a pool distributing 
plant located in the 171-175 mile zone. 
He stated that this distant plant took a 
sizeable wholesale account away from 
Tuscan in a town just 17 miles from 
Tuscan's plant. In order to meet this 
competition, the spokesman claimed 
that Tuscan was forced to reduce milk 
prices charged at 8 other nearby stores 
that the handler served. This, he argued, 
creates disruptive marketing practices 
which leads to disorderly marketing. It 
was the spokesman’s belief that such 
disruptive practices could be mitigated 
by adopting the proposal. 

SCP, whose entire membership was 
also a part of the Ad Hoc Committee, 
submitted a proposal that would change 
the location pricing structure of Order 4. 
The proposal, as published in the 


hearing notice, would reduce the order's 
present no location adjustment zones 
from 0-55 miles and 0-75 miles, 
respectively, to 0-45 miles from 
specified locations. It would also 
increase the order's location adjustment 
rate applicable to Class I prices from 1.5 
cents to 2 cents per hundredweight. As 
was indicated by proponent's witness, 
SCP was not proposing any change in 
the order's location adjustment 
provisions applicable to uniform base 
prices to producers. 

A representative of SCP testified that 
the basic purpose of the proposal was to 
improve the alignment of Class I prices 
in a segment of the Middle Atlantic 
marketing area in which members of 
SCP compete with one another for Class 
I sales. the witness contended that the 
present 75-mile base zone provision of 
the order places Lancaster and York 
based handlers in the same pricing zone 
(no location adjustment zone) as 
Baltimore handlers even though they 
have little competitive relationship with 
the Baltimore based handlers. According 
to the group’s spokesman, the 
Harrisburg-Lancaster-York area is a 
closely related competitive market 
wherein the Harri area handlers 
have under the order at least a 12 cenis 
per hundredweight lower Class I price 
than either the Lancaster or York-based 
handlers. He added that adoption of the 
proposal would provide a more 
appropriate price relationship in this 
area. However, the witness testified that 
SCP would not support increasing the 
location adjustment rate from 1.5 cents 
to 2.0 cents per 10 miles without 
reducing the 55-mile and 75-mile limits 
to 45 miles as proposed. 

Pennmarva opposed SCP’s proposal 
arguing that is would (1) create unequal 
pricing in a common market segment 
where equal pricing now exists; (2) 
reduce producer returns; (3) impair the 
handling of the market's reserve milk 
supplies; and (4) result in uneconomical 
movements of milk supplies among pool 
processing plants as well as on 
diversions to nonpool manufacturing 
plants. 

At the hearing and further supported 
in its post-hearing brief, Pennmarva 
proposd two modifications to the pricing 
structure of Order 4. The modification 
proposed would reduce the order's Class 
I price level by 8 cents per 
hundredweight and increase the order's 
location adjustment rate applicable to 
Class I milk and producer base milk 
from 1.5 cents per hundredweight to 2.2 
cent per hundredweight per each 10 
miles. Such modifications were made 
however, or the basis that the 
federation’s area expansion proposal is 
adopted. 
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Acording to Pennmarva's spokesman, 
the basis of the federation’s proposed 
modifications in the pricing structure of 
Order 4 is to provide closer inter-order 
price alignment of Class I differentials at 
plants distributing in the proposed 
expanded area of the two order without 
causing any net reduction in the Order 4 
uniform base price to producers. 
Through an exhibit, which was received 
into evidence, the witness showed a 
comparison of the applicable Orders 2 
and 4 Class I differentials at various 
plants serving the 12-county area that 
Pennmarva initially proposed to have 
added to the Order 4 marketing area. 

This exhibit revealed that the 
applicable order differentials at the 
various plants serving the proposed 
expanded area varied considerably and 
in most cases the Order 2 Class I 
differential was substantially lower than 
the comparable Order 4 differential. 
Because of such differences, the 
proponent federation claimed that 
without any change in the Order 4 
location price structure there would be 
adequate incentive for a handler serving 
the proposed expanded area to shift its 
plant's regulation from Order 4 to Order 
2 which would ultimately cause market 
instability because of Class I sales shift 
from one order to the other. 

Pennmarva’s witness also argued that 
the proposal to increase Order 4’s 
location adjustment rate from 1.5 cents 
per hundredweight to 2.2 cents per 
hundredweight for each 10 miles is 
needed to reflect the current location 
value of producer milk at country 
locations. The witness testified that the 
order's present location adjustment rate 
is not sufficient to cover the current 
differential cost of moving milk from 
country delivery points to Philadelphia. 
In this regard, he prepared a chart, 
which was received into evidence, 
showing Inter-State’s current differential 
cost of moving milk from various 
country delivery points to market center 
points. In describing the make-up of the 
chart, the witness indicated that it was 
prepared to show the added charge to 
Inter-State made by haulers for 
transporting milk from a country 
receiving location at which the basic 
rate applies to a location at which an 
additional charge applies and relating 
those differential charges to distance. 
He testified that “a regression 
performed on 59 observations of 
movements of raw milk from farm pick- 
up areas to plants in the Order 4 market, 
yield a variable cost of moving such 
milk per 10 miles, of 2.29 cents, where 
the cost of the haul was dependent, and 
the mileage traveled (in 10-mile zones) 
the independent variable.” 
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In explaining the effect of 
Pennmarva’s other proposed 
modification to reduce the Class I 
differential by 8 cents per 
hundredweight, the proponent witness 
testified that such reduction would 
largely offset any increase in the Order 
4 base price to producers that would 
result from expanding the order's 
marketing area as proposed by 
Pennmarva. 

Even though Pennmarva, in its post- 
hearing brief, modified its position 
regarding the area expansion issue, the 
federation stated that it continues to 
support the proposed modifications of 
the pricing structure of Order 4 as 
initially proposed at the hearing. In this 
regard, the federation stated that such 
proposed modifications are equally 
applicable to the revised marketing area 
configuration advocated by Pennmarva 
in the brief. 

At the hearing and in its post-hearing 
brief, API proposed three changes 
regarding price alignment between the 
two orders. As noted by API's 
spokesman, the proposed changes, 
which would change the price structure 
under both orders, would apply equally 
to Class I and producer prices. The 
proposed changes would (1) increase the 
Order 4 location adjustment rate from 
1.5 cents per hundredweight per 10 
miles, to 2.2 cents per hundredweight 
per 10 miles (2) apply location 
adjustments under Order 4 in 10-mile 
increments beginning at the nearest of 
the market centers of Baltimore, 
Philadelphia and Washington, D.C., and 
(3) extend Order 2’s present 15-cent per 
hundredweight fixed transportation < ' 
differential on.Class I and uniform 
prices within the 1=70 mile zone to 
include the 71-80 mile zone. 

The basis of API's proposed changes 
in the Order 4 pricing structure was to 
more nearly reflect current 
transportation costs in the location 
adjustment rates and to improve the 
alignment of Order 4 prices with similar 
prices under Order 2. It claimed that 
such proposed changes would also 
closely align prices on an intramarket 
basis. In this regard, the federation's 
witness argued that applying locaiion 
adjustments beginning at the market 
centers of Order 4 will provide prices at 
a distant plant location which takes into 
account the cost of transporting that 
milk into the market center{s) and be 
closely aligned with prices applicable at 
a plant in the market center. 

The spokesman for API testified that 
the purpose of its proposal to extend 
Order 2's 15-cent fixed transportation 
differential on Class I and uniform 
prices to an additional zone (71-80 mile 
zone) was to reduce the incentive for an 


Order 4 pool distributing plant (Fort 
Washington, Pennsylvania plant) to 
switch pool status to Order 2 because of 
lower costs for Class I milk. The witness 
contended that this modification is the 
only price change under Order 2 that is 
necessary at this time to permit a more 
equitable competitive situation for 
regulated handlers between the two 
markets involved. 

NFO, which represents miotiie. 
supplying regulated handlers under both 
Orders 2 and 4, was opposed to any 
change in the pricing structure of either 
order. It contended that, in general, the 
proposals: (1) Would not benefit 
producers because most of them would 
reduce producer prices; (2) would not be 
beneficial to consumers because 
handlers may not necessarily pass on 
any of the price reductions that could 
result from the proposed changes; (3) 
would disrupt competitive practices 
among handlers by misaligning prices on 
both an intermarket and intramarket 
basis; and (4) would place too much 
importance on basing location 
adjustments reflecting the movement of 
packaged milk rather than appropriately 
relating the location value of milk to 
costs incurred in transporting milk from 
farms and country plants to distributing 
plants in the major consuming centers of 
the two markets. 

Although neither producer 
organization testified at the hearing 
regarding the location adjustment issue, 
both NEDCO and Eastern submitted 
post-hearing briefs opposing any change 
in the pricing structure of Order 2 as it 
relates to the New York segment of the 
present marketing area. While 
recognizing the need for aligning Class I 
prices at plants located in the expanded 
marketing areas, these two producer 
organizations were particularly 
concerned that a number of the 
proposals and modifications would 
adversely affect the present alignment 
of Class I prices applicable to 
metropolitan area plants with competing 
“upstate” New York plants. 

A number of changes in the location 
adjustment provisions of the two orders 
should be adopted. However, the 
adopted changes differ in some respects 
from what the several proponents 
proposed and supported at the hearing. 
Nevertheless, the main purpose of such 
changes is essentially the same as was 
advanced at the hearing by proponents, 
ie., to correct an aberration in pricing 
that can result from the application of 
the present location adjustment 
provisions of the two orders to plants 
that would become fully regulated and 
are located within the 20-county area 
proposed to be added to the marketing 
areas of the respective orders. An 
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additional need to modify the 
application of location adjustments is to 
more closely align the two markets’ 
Class I prices applicable at a presently 
regulated Middle Atlantic distributing 
plant that has substantial distribution in 
the New York-New Jersey marketing 
area. 

The present location pricing structures 
of the two orders were designed to 
encourage the movement of milk from 
production areas to the principal 
consuming centers of each market 
where it is processed for fluid use. 
Additionally, they were developed to 
maintain reasonable intra- and inter- 
market price alignment which is 
essential to the attraction of milk 
supplies to the various locafions where 
needed. Consequently, such resulting 
prices have been established at a level 
found necessary to assure adequate 
supplies of milk for each plant 
associated with the respective markets. 

The record evidence indicates there is 
a broad area of overlapping sales, in 
which handlers regulated under the two 
orders actively compete for fluid outlets, 
and a significant overlap of supply areas 
for both markets. Under these 
circumstances it would not be possible 
to long maintain orderly marketing in 
the region in question unless there were 
a close interrelationship of handler milk 
costs and producer returns. It is quite 
apparent that orderly marketing could 
not persist if the present location 
adjustment provision of the Middie 
Atlantic order established the effective 
price at the various plant locations in 
the expanded territory. 

Accordingly, the modifications in the 
location adjustment provisions of the 
two orders herein adopted will provide 
reasonable price alignment reflecting the 
existing competitive situation in the 
general region. They will help insure 
handlers competing for supplies and 
sales in the same geographic locations 
relatively equal product costs and thus 
remove a potential source of market 
instability which could otherwise resu!t. 
At the same time, the adopted 
modifications will have minimal impact 
on prices that the present regulated 
handlers are required to pay for milk for 
Class I use under each order. 

The location adjustment rate of 1.5 
cents per hundredweight per each 10 
miles under the Middle Atlantic order 
should be increased to 2.2 cents. This 
increase in the location adjustment rate 
will reflect the higher hauling costs that 
prevail today for transporting milk from 
country supply areas to metropolitan 
centers where the fluid milk is 
consumed. Such increase also will 
provide closer price alignment at 
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distributing plants throughout the 20 
counties that will become regulated as a 
result of this decision. As indicated 
previously, the distribution areas of 
handlers that would be fully regulated 
under either of the two expanded orders 
overlap extensively with each other. For 
some plants, any substantial change in 
sales in a particular market could result 
in a shift of regulation from one order to 
another. This could result from either a 
gain or loss in sales or from a business 
decision on the part of a handler to 
achieve lower product costs. Also, to a 
substantial extent, the supply areas of 
the proposed expanded markets are 
intermingled, with producers being so 
located that they have general 
accessibility to plants that would be 
regulated under either expanded order. 
Essentially, proponents of revising the 
respective orders’ location adjustment 
provisions testified that reasonable 
interorder price alignment could be 
achieved so long as the prices of the two 
orders applicable at the same plant 
location did not differ by more than 15 
cents per hundredweight. 

Within this context, the only change 
that should be made in the location 
adjustment provisions of Order 2 is that 
the present 15-cent fixed transportation 
differential on Class I and uniform 
producer prices be extended an 
additional zone (71-80 mile zone). This 
proposed change will reduce the 
incentive for the Fort Washington Order 
4 poo! distributing plant to switch pool 
status to Order 2 because of 
significantly lower costs for Class I milk 
under the latter order. The record does 
not support any other change in the 
location pricing structure of Order 2. 

It is necessary, however, to limit the 
effect of the change in location 
adjustment provisions under the Middle 
Atlantic order in the Pennsylvania 
counties of Berks, Dauphin and Lebanon 
to 10 cents per hundredweight. Such a 
limit is needed to continue the historical 
intraorder price relationship among 
handlers in this general area, which 
includes the population centers of 
Harrisburg, Lancaster, Lebanon, 
Reading and York. If the 2.2-cents per 
10-mile rate were to apply to plants in 
Berks, Dauphin and Lebanon Counties, 
then handlers who are located in these 
three counties could have Class I prices 
that are 17 to 20 cents per 
hundredweight lower than the prices 
paid by competing handlers who are 
located only about 25 miles away in 
Lancaster and York Counties. Limiting 
the location adjustment to 10 cents in 
Berks, Dauphin and Lebanon Counties 
will continue about the same price 
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structure that presently exists in this 
heavily populated 5-county area. 

While the Ad Hoc Committee's 
proposed location pricing scheme would 
have the effect of increasing the Order 2 
Class I prices at several plant locations, 
it would also disrupt the historical farm 
or producer price relationships 
throughout and beyond the territory 
proposed to be regulated. Under this 
latter situation, producers would have 
an added incentive to want to deliver 
their milk only to the plants located 
nearest their farms. This is because they 
would not be reimbursed through higher 
prices for the additional hauling costs 
involved in moving milk greater 
distances to plants at the market centers 
where milk is needed for fluid 
processing. If this were allowed to 
occur, the likely result would be to 
increase the total handling and 
transportation costs for some handlers 
as opposed to others in obtaining 
adequate supplies. Accordingly, the Ad 
Hoc Committee's proposed location 
pricing scheme for Order 2 as it would 
apply to the proposed territory to be 
regulated and beyond would be 
inappropriate and could contribute to 
disorderly marketing conditions. 

The argument of Tuscan that it has 
substantial sales in certain segments of 
the market in competition with other 
Order 2 handlers that have lower costs 
provides no basis, in itself, for requiring 
such handlers to pay 15-cents per 
hundredweight more for Class I milk 
distributed in Tuscan’s sales area (0-175 
mile zone area). It is not the purpose of 
the order to guarantee a handler 
relatively equal pricing with such 
handler’s competition regardless of 
where the handler chooses to market 
milk. When a handler chooses to sell 
milk in a lower priced area, the handler 
must assume any competitive risk 
involved. It would be uneconomic to 
have the order provide a handler with 
cost comparability at any location the 
handler may choose to distribute milk. 

NAMPA excepted to the preceding 
finding that “It is not the purpose of the 
order to guarantee a handler relatively 
equal pricing with such handler’s 
competition regardless of where the 
handler chooses to market milk.” 
Exceptor believes that section 
608c(5)(A) of the Act requires that an 
order must provide a handler with cost 
comparability at any location where 
milk is distributed. 

Contrary to exceptor’s contention, the 
Act specifically provides for the pricing 
of milk received from producers at “the 
locations at which delivery * * * is 
made to such handlers.” Accordingly, 
the exception is denied. 


The SCP proposal that would have 
applied a location adjustment at Order 4 
plants 45 miles or more from the neares! 
of Baltimore, Philadelphia and 
Washington, D.C., should not be 
adopted. Although the thrust of the 
proposal was to improve the intraorder 
price relationship among Harrisburg- 
Lancaster-York, Pennsylvania, handlers, 
it would have had a much broader 
impact on the order's price structure at 
various locations. Under the proposal. 
the application of such location 
adjustments would have reduced the 
Class I prices at regulated plants in the 
Lancaster-York area as well as at a 
number of other locations. 
Consequently, the proposal would have 
changed substantially the location 
pricing structure of the order. 

Beyond this, the record evidence does 
not demonstrate that the present order's 
Class I price structure applicable to the 
Harrisburg-Lancaster-York area is 
inappropriate or is contributing to 
disorderly marketing. To the contrary, it 
appears that the order's present price 
structure is providing adequate supplies 
at all locations within the area in 
question where producer milk is 
received. It also is providing the 
necessary price alignment is the various 
segments of the area where there is 
extensive competition for fluid milk 
sales. Accordingly, the same price 
structure that now applies at plants in 
the Lancaster-York area should be 
continued under the expanded order. 

As noted earlier, however, the 
applicable location adjustment at plants 
in the Pennsylvania counties of Berks, 
Dauphin and Lebanon should be limited 
to minus 10-cents per hundredweight. 
Specifying a maximum location 
adjustment of 10 cents at plants located 
in these three counties recognizes that 
such plants are located relatively near 
each other and compete for supplies and 
sales with nearby plants (Lancaster- 
York plants) at which no location 
adjustments apply. 

The API proposal made at the hearing 
which would have applied under Order 
4a location adjustment at plants more 
than 10 miles from the nearest basing 
point of Baltimore, Philadelphia or 
Washington should be denied. Applying 
location adjustments in such a manner 
would have reduced the Class I and 
uniform prices at nearly all plants 
associated with the Middle Atlantic 
market. This would have significantly 
altered the historical price relationships 
which have existed for many years 
among fully regulated plants under 
Order 4. There is no compelling 
evidence on this record to justify any 
change in interplant price relationships 





among those fully regulated plants under 
the order at which no location 
_ adjustments apply. é 

Pennmarva's proposal to reduce the 
Order 4 Class i differential from $2.78 to 
$2.70 likewise should be denied. 
Proponent testified that the proposal 
was 4 necessary feature af its overall 
objective to improve price alignment at 
various plant locations between the two 
orders. The intent of the proposal as 
indicated by proponent’s spokesman 
was to maintain the same return to 
Order 4 producers for milk that they 
now receive, after giving consideration 
to the effect of the proposed area 
expansion. 

The proposal! should be denied 
primarily for two reasons. First, the 
marketing area expansion of the Middle 
Auantic order as adopted herein. and 
which is very similar to the one - 
recommended by Pennmarva in its post- 
hearing brief. would only have a 
minimal impact on returns to producers. 
Consequently. adoption of the proposal 
could have a negative effect on producer 
returns, which would be contrary to 
proponent's intent of the proposed Class 
I price reduction. 

Also, the proposed Class | price 
reduction could disrupt the close price 
alignment that now exists between 
Order 2 and Order 4 at the market 
centers of New York City and 
Philadelphia. It is essential that the | 
Class I prices under the two orders at 
these two locations be closely aligned 
because of the intense intermarket 
competition. To do otherwise could lead 
to an unstable market situation. 

Under the Middle Atlantic order. the 
uniform base price paid producers 
delivering to plants at which location 
adjustments apply should continue to be 
adjusted at the same rates applicable to 
Class I milk so as to reflect the value of 
milk f.o.b. the plant which it is delivered. 
Such application of location adjustments 
to the uniform base price recognizes that 
producer milk received at plants in the 
market center{s) has a greater-value to 
handlers than milk received at distant 
plants. Accordingly, producers 
delivering milk directly to the market 
center receive a uniform base price 
applicable at that location while those 
delivering to distant plants receive a 
lower price. If this were not the case, as 
was advocated by the spokesmen for 
SCP and the Ad Hoc Committee, a 
producer would have no incentive to 
deliver milk directly to a market center 
plant instead of to a closer poo! plant 
outlet located nearer to the production 
area. Therefore, the uniformy base price 
paid to a producer under Order 4 should 
continue to be at the same rate and for 
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the same reason as location adjustments 
apply to the Class I price. 

3. Tank truck service charge 
deductions under Order 2. The proposal 
that would revise the method of 
determining the maximum allowable 
tank truck service charge deductions by 
a handler from producer payments 
under Order 2 should not be adopted. 

The order now permits handlers 
through negotiations with their 
producers or their cooperatives to 
recover any farm-to-first plant hauling 
costs. However. any such deduction plus 
the transportation credit and plus the 
amount of the increase in class use 
location value of the milk at the plant 
compared to the unit may not exceed the 
actual transportation costs incurred. 

Tuscan proposed that, in computing 
the maximum negotiable hauling 
deduction from producers. costs 
associated with moving direct-shipped 
milk from a bulk tank unit to a plant 
should reflect a “fair market value of all 
transportation services. including 
general overhead” rather than be based 
on actual transportation costs as is now 
the case. Accordingly to the handler’s 
witness, the principal intent of the 
proposal is to enable a proprietary 
handler that hauls its own milk to 
recover from producers similar hauling 
costs that are now reflected in the 
hauling charges or rates of independent 
haulers. 

Proponent’s witness testified that the 
probiem the proposal attempts to 
mitigate stems from the basis used by 
the market administrator in allowing 
only costs of items directly related to 
the transportation of milk from the farm 
to first plant of receipts. The Tuscan 
witness claimed that the cost 
verification method used by the market 
administrator, which is based on the 
actual costs reported to the Internal 
Revenue Service for tax purposes, is not 
in accordance with sound accounting 
principles. He was particularly: 
concerned with the market 
administrator's determination with 
respect to depreciation allowances for 
the 9 tank trucks used by Tuscan in 
transporting milk from producers’ farms 
to its processing plant. 

Proponent's witness said that the 
handler operates 9 bulk tank trucks and 
maintains a spare used in picking-up 
milk at producers’ farms. When the 
present provisions were incorporated 
into the order on September 1, 1981, he 
testified that these tanks had a 
depreciated value for income tax 
purposes of only $2,161 but their 
replacement value was much greater 
than that. However, he stated that in 
computing the tank truck service charge 
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the market administrator allowed 
Tuscan only to use the book depreciated 
value of the tanks rather than their 
actual replacement value. He also said 
that the market administrator permits 
Tuscan to include the cost of direct 
labor and parts when the tanks need 
repair or servicing, but does not allow 
the handler to include the cost of the 
garage, heat, lights, etc. as part of total 
transportation costs. The witness 
indicated that the adoption of its 
proposal would allow Tuscan to 
increase the bulk tank service charge 
about 3 cents per hundredweight. 

This proposal! should not be adopted. 
It would permit a handler-that operates 
its own farm pickup trucks to charge 
producers a bulk tank service charge 
that exceeded actual hauling expenses. 
For example, if a handler could include 
in its hauling charge the cost of the bulk 
tank trucks on the basis of replacement 
costs, the handler could collect from the 
producers involved several times over 
the original investment in the tank 
trucks. Also, with respect to general 
overhead, the handler could assess 
producers for expenses that are not 
related to the farm to plant 
transportation function. In essence, this 
proposal if adopted, would provide 
handlers who operate their own farm 
pickup trucks with a means of - 
effectively reducing the minimum class 
prices established by the order by 
allowing handlers to pass some of their 
cost of milk on to their producers in the 
form of higher hauling charges. 

Beyond this, if adopted, the proposal 
would not necessarily provide 
assurance that costs of direct-shipped 
milk would be uniform among handlers 
without the market administrator 
developing and adopting an elaborate 
uniform system of cost accounting. To 
do this, would place an administrative 
burden on both handlers and the market 


* 


‘ administrator and would not be cost 


effective. 

In view of these considerations, the 
proposal is denied. 

The North Atlantic Mitk Processors’ 
Association excepted to the decision’s 
failure to adopt the proposal. Exceptor 
claimed that the findings refuse to 
recognize indirect costs as being real 
costs of operating a fleet of tank trucks. 
The above findings explain why such 
costs cannot be included in determining 
the maximum bulk tank service charge 
that a handler who operates his own 
farm pickup trucks may assess 
producers. Accordingly, the exception is 
denied. 

4. Classification of bulk fluid milk 
products in ending inventory under 
Order 2. No change should be made in 
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the present provisions of Order 2 
concerning the classification of bulk 
fluid milk products in ending inventory. 
Under the existing order, ending 
inventories of bulk fluid milk products 
are classified as Class II and subject in 
the following month to reclassification 
as determined through the order's 
allocation and assignment procedure of 
receipts to utilization. 

NEDCO proposed that all bulk fluid 
milk products in ending inventory be 
classified pro rata to the receiving 
handler's utilization. The basis of the 
federation’s proposal stemmed from an 
amendment to the order on September 1, 
1981, which authorized a negotiable bulk 
tank truck service charge. Under this 
provision, a handler is permitted to 
recover any farm-to-first plant hauling 
costs that are in excess of the 
transportation pool credit and the 
amount that the class use location value 
at the plant of first receipt exceeds its 
location value where the milk was 
accounted for a receipt in the bulk tank 
until from which the milk was 
transferred. 

Proponent contended that because the 
present order classifies all bulk milk in 
transit from to plant at the end of a 
month as Class II regardless of how it is 
finally used and which is accounted for 
in accordance with the market 
administrator's “Classification and 
Accounting Rules and Regulations”, the 
allowable tank truck service charge to 
producers on such classified milk 
movements is substantially higher than 
that for similar milk movements 
classified as Class 1. With respect to the 
market administrator's “Classification 
and Accounting Rules and Regulations”, 
they specify that bulk tank unit milk 
transferred (picked up at the farm) in the 
current month, and which is actually 
received in the following month at the 
plant of first receipt, is considered as 
received at the plant in the month the 
milk is shipped and included in such 
plant's closing inventory and classified 
as Class II regardless of how it is finally 
utilized in the following month. 

In outlining the problem, proponent's 
witness testified that the difference 
between the use location value of milk 
classified during the month as Class I 
and Class II and which is moved from 
the 201-210 mile zone to the 1-10 mile 
zone is 51 cents per hundredweight. 
Under this example, the witness stated 
that the allowable tank truck service 
charge to producers for moving milk for 
Ciass II purposes between these zones is 
51 cents per hundredwight higher than 
for moving milk for Class I purposes: 
The witness argued that since ending 
inventories of bulk tank unit milk in 


transit are largely used in Class I but are 
all classified in Class II, milk producers 
and their cooperatives are forced to 
absorb unfair and unrealistic higher bulk 
tank service charges than if such milk 
were classified according to its ultimate 
use. 

The witness added that this economic 
burden on a cooperative occurs because 
the tank truck service charge assessed 
against a producer member by the 
cooperative is based largely on where 
most of a producer's milk is delivered. 
Hence, according to the witness, it is 
impractical, if not impossible, to pass 
back directly to producers the higher 
bulk tank service charge that may be 
assessed on bulk milk in transit at the 
end of the month. In this regard, the 
federation’s spokesman testified that the 
estimated cost to the federation of not 
being able to collect from its producer 
members the higher bulk tank charge on 
such milk was $48,000 during the first 
six months of 1983. However, NEDCO in 
its post-hearing brief, indicated that 
upon review the $48,000 figure was 
overstated because of the inclusion of 
unrelated losses in the figure. 
Regardless of the magnitude of the cost 
to NEDCO, however, it urged that the 
closing inventory provisions be revised 
so that “all tank truck service charges to 
producers will be computed on actual 
utilization”. 

The proposal should not be adopted. 
It connot be concluded on the basis of 
the record evidence that the magnitude 
of the problem warrants special 
consideration through the adoption of 
the proposal. The record does not 
support changing the present order's 
entire classification scheme pertaining 
to closing inventories of bulk fluid milk 
products solely to mitigate the effect on 
the negotiable bulk tank truck service 
charge from the inclusion in Class II of 
bulk in transit at the end of the month. 
To do otherwise could have a significant 
impact on the total amount of bulk milk 
in ending inventories that would be 
classified as Class I. In turn, it could 
result in a handler being required to pay 
the Class I price for some bulk milk in 
the month prior to its actual use in such 
class. At present interest rates, this 
could substantially increase a handler's 
cost of milk and cash-flow position. 
Accordingly, the proposal is denied. 

In their exceptions, NEDCO and 
NAMPA excepted to the conclusion on 
this issue. The exceptions essentially 
reiterate points that were previously 
raised in testimony and cross- 
examination at the hearing and which 
were considered in concluding that the 
proposal should not be adopted. 
Accordingly, the exeptions are denied. 
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5. Pooling and pricing milk under 
Order 2 that is contaminated with 
antibiotics. Proposals that would change 
the method of pricing and payments to 
producers for contaminated milk under 
Order 2 should not be adopted. 

The North Atlantic Milk Processors’ 
Association (NAMPA), a trade 
association of milk manufacturers and 
processors regulated by Order 2, 
proposed two changes regarding the 
treatment of contaminated milk under 
Order 2. The first proposal would 
eliminate a handler's minimum payment 
obligation to producers or cooperative 
associations for milk that was 
contaminated or was unfit to be sold as 
market milk at the time of receipt. To 
implement the intent of this proposal, 
NAMPA proposed that the ‘Pool milk” 
provisions of the present order be 
revised to exclude from this definition 
any receipt from a producer which is 
determined by a state regulatory agency 
to be contaminated or otherwise not 
meeting the requirements for market 
milk, including any milk produced on a 
dairy farm during the period of days 
when such production is reouired to be 
excluded as marketable milk by the 
state regulatory agency having authority 
in the matter. 

NAMPA’s other proposal would 
amend the order's “Time and rate of 
payments” provisions to permit a 
handler to deduct from monies due a 
producer any penalty assessed against 
such producer by a state regulatory 
agency and also any damages to a 
handler resulting from the failure of a 
producer to comply with such 
regulations. 

The president of NAMPA, who also is 
president of Friendship Dairies, Inc., a 
regulated handler under Order 2, 
testified on behalf of the association in 
support of the proposals. According to 
the witness, the purpose of the 
proposals was to conform Order 2 to the 
State of New York's regulations with 
respect to “contaminated milk.” In this 
regard, he stated that the regulations 
pertaining to the production of Grade A 
milk in the State of New York require 
that if the milk from a dairy farmer 
contains any detectable antibiotics, such 
milk must be excluded from the plant's 
receipts for two to four days depending 
upon the frequency of the violation or, in 
lieu of the exclusion, a fine may be 
levied upon the dairy farmer in an 
amount equivalent to the value of milk 
produced during such otherwise 
exclusionary period. The witness stated 
that the exclusionary period did not 
include the days in which the milk was 
actually contaminated because such 
milk must be destroyed under all 
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circumstances. The witness testified 
that officials of the NYS Department of 
Agriculture informed him that the 
intention of the law was to permit the 
receiving handler of the contaminated 
milk to both levy and retain the fine 
assessed against the producer involved. 
He claimed that the state regulation is in 
direct conflict with the provisions of 
Order 2 because the market 
administrator would not permit a 
handler to deduct the fine from the 
monies due a producer for payment of 
milk receipts. 

To illustrate further the need for such 
amendments, the witness described an 
incident that occurred in 1982 at 
Friendship Dairies’ plant involving 
contaminated milk. He said that 
unknown to the handler at the time, 
highly contaminated milk was picked up 
at a producer's farm which was 
commingled with other producer milk in 
a bulk tank pickup truck. At the 
Friendship plant, the load of 
contaminated milk was diluted further 
when it was pumped into the plant's 
50,000 gallon silo tank. However, 
because of the time required to run a 
test to determine whether or not any of 
the milk was contaminated, some of the 
milk had already been processed into 
cheese, cheese products, and butter. He 
indicated further that in the course of a 
routine inspection by the NYS 
Department of Agriculture, it was 
determined that the milk products 
manufactured from this batch of milk 
were contaminated. Consequently, the 
State Department of Agriculture 
immediately embargoed the sale of such 
products. The witness added that by the 
time the embargo was removed, 
Friendship could no longer sell the dated 
products in normal commercial channels 
and thus had to sell them at a specially 
reduced price. He indicated that this 
incident cost Friendship Dairies 
between $500 and $2,000. He stated that 
the Order 2 market administrator would 
not allow him to recover such losses 
from the producer who initially was 
responsible for the contaminated milk. 

At the hearing, an NFO witness 
testified in opposition to these two 
proposals dealing with contaminated 
milk. Also, API and Eastern filed post- 

- hearing briefs opposing the proposals. 
These producer organizations were 
opposed to any action that would 
relieve handlers of making minimum 
payments to producers and cooperative 
associations for any milk, including 
contaminated milk, that a handler 
receives. In this regard, opponents held 
that it was the responsibility of the 
receiving handler to assure that 
“unmarketable” milk does not become 


commingled with the rest of such 
handler's total milk supply. They 
claimed that the proposed handler 
authorization under the order for 
withholding payments to producers and 
cooperatives would be a punitive 
measure and as such would go beyond 
the*intended purpose of the order. 

It is apparent from the record 
evidence that the incidence of antibiotic 
contamination is not a significant 
problem in terms of the overall milk 
supply for Order 2. In fact, the 
proponent indicated that the problem he 
sought to correct by the proposals 
occurred only once and that he was not 
aware of any other instances in which it 
had occurred. The witness also 
indicated that his company is taking 
steps through several screening 
procedures to prevent the possibility of 
receiving contaminated milk in the 
future. There is every indication on the 
record that producers and handlers 
continue to provide high quality milk 
and dairy products. 

The proposals would result in an 
extensior of the Federal order program 
with respect to the establishment and 
enforcement of quality standards for 
milk. The establishment and 
enforcement of such standards are the 
function of other jurisdictions that have 
the responsibility for assuring the 
maintenance of minimum quality 
standards relating to public health 
considerations. The order regulates only 
the economic aspects of milk marketing 
while other agencies have the 
responsibility for developing and 
enforcing standards to promote the 
public health. The proposals would 
require the market administrator to 
interpret the regulations of NYS with 
respect to whether or not a producer had 
delivered contaminated milk and 
establish guidelines to determine the 
amount of the fines and damages a 
handler could charge to the producer. 
This would amount to placing the 
market administrator in the position of 
enforcing health laws established by 
other agencies and would result in an 
inappropriate expansion of the scope of 
the marketing order. 

The proposals also would apply only 
to the New York producers who deliver 
milk to the Order 2 market since the 
problem confronting the proponent 
stems from the NYS Regulations only. 
Proponent said he had not considered 
similar regulations that apply in the 
several other states in which Order 2 
producers are located. Datainthe  . 
record indicate that during 1982 Order 2 
producers were located in the states of 
New York, New Jersey, Pennsylvania, 
Maryland and Vermont. In view of this, 
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the proposals would have no bearing on 
the producers located outside New York 
State. 

It would not be appropriate to allow a 
regulated handler to receive producer 
milk that meets the Grade A fluid milk 
requirements and pay a price for the 
milk below the Order’s minimum prices 
because milk delivered by such 
producer previously had been 
contaminated. This would be a primary 
result of the proposal. Such a provision 
would be contrary to one of the basic 
purposes of the Order which is to assure 
that all handlers are paying uniform 
prices for milk. Accordingly, for the 
reasons set forth above, the proposal is 
hereby denied. 

NAMPA excepted to this conclusion. 
Exceptor claimed that apparently 
cooperatively associations need only to 
oppose the proposals for the Secretary 
to deny them. Exceptor also stated that 
it was not their intention that the Order 
2 market administrator should take over 
the health laws enforcement programs 
of the State of New York. 

We disagree with exceptor that the 
proposals were denied because they 
were opposed by several cooperative 
associations. The reasons set forth 
above for denying the proposals explain 
why they should not be adopted and do 
not rely upon the opposition of the 
cooperative associations. Further, the 
findings also explain why the proposals, 
whether they were intended to or not, 
would place the Order 2 market 
administrator in the position of 
enforcing health laws established by 
other agencies. Accordingly, the 
exception is denied. 


Rulings on Proposed Findings and 


Conclusions 


Briefs and proposed findings and 
conclusions were filed on behalf of 
certain interested parties. These briefs, 
proposed findings and conclusions and 
the evidence in the record were 
considered in making the findings and 
conclusions set forth above. To the 
extent that the suggested findings and 
conclusions filed by interested parties 
are inconsistent with the findings and 
conclusions set forth herein, the 
requests to make such findings or reach 
such conclusions are denied for the 
reasons previously stated in this 
decision. 


General Findings 


The findings and determinations 
hereinafter set forth supplement those 
that were made when each of the 
aforesaid orders were first issued and 
when they were amended. The previous 
findings and determinations are hereby 
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ratified and confirmed, except where 
they may conflict with those set forth 
herein. 

The following findings are hereby 
made with respect to each of the 
aforesaid tentative marketing 
agreements and orders: 

(a) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, and all of the terms and 
conditions thereof, will tend to 
effectuate the declared policy of the Act; 

(b) The parity prices of milk as 
determined pursuant to section 2 of the 
Act are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the marketing area, and the 
minimum prices specified in the 
tentative marketing agreement and the 
order, as hereby proposed to be 
amended, are such prices as will reflect 
the aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; 

(c) The tentative marketing agreement 
and the order, as hereby proposed to be 
amended, will regulate the handling of 
milk in the same manner as, and will be 
applicable only to persons in the 
respective classes of industrial and 
commercial activity specified in, a 
marketing agreement upon which a 
hearing has been held; and 

(d) All milk and milk products 
handled by handlers, as defined in the 
tentative marketing agreement and the 
order as hereby proposed to be 
amended, are in the current of interstate 
commerce or directly burden, obstruct, 
or affect interstate commerce in milk or 
its products. 


Rulings on Exceptions 


In arriving at the findings and 
conclusions, and the regulatory 
provisions of this decision, each of the 
exceptions received was carefully and 
fully considered in conjunction with the 
record evidence. To the extent that the 
findings and conclusions and the 
regulatory provisions of this decision 
are at variance with any of the 
exceptions, such exceptions are hereby 
overruled for the reasons previously 
stated in this decision. , 

In evaluating each of the exceptions 
heretofore noted, API, et al., called 
attention to and incorporated by 
reference their brief that contained 
detailed statements in support of each 
exception. Such statements were fully 
considered in reaching the findings and 
conclusions contained herein. 
Accordingly, no further comment is 
warranted. 

API, et al., took exception to the 
Deputy Administrator's certification in 


the recommended decision that the 
proposed action “will not have a 
significant economic impact on a 
substantial number of small entities.” 
Exceptor contended there was no record 
evidence to support such a finding. 

This finding, like all others in the 
decision, was based on the hearing 
record. In this regard, the hearing 
specifically invited interested parties to 
present evidence concerning the 
probable regulatory and informational 
impact of the proposals on small 
businesses. Also, the presiding 
Administrative Law Judge, in his 
opening comments, specifically brought 
this matter to the attention of 
participants at the hearing. Despite this, 
the record evidence did not indicate that 
the proposals considered would have 
any significant impact on small 
businesses as a group. Accordingly, the 
exception is denied. 

The same exceptor also excepted to 
specific findings included in the 
“General Findings” section of the 
recommended decision on the basis 
there was no evidence in the record to 
support such findings. We find no basis 
for agreeing with exceptor’s contention. 
The record evidence provides an 
adequate basis in support of all of the 
specific fingings made in connection 
with the “General Findings” and in 
support of the proposed amendments 
adopted herein. 

In their exceptions, opponents of area 
expansion objected to the reopening of 
the July-October 1983 hearing at 
hearings held May 23, 1984, July 25-27, 
1984 and September 13, 1984. One of the 
exceptors stated that the reopened 
hearings concerned issues not published 
in the hearing notice and consequently 
the reopened hearings have tainted the 
July-October 1983 hearing record. The 
other exceptor stated that the reopened 
hearings permitted evidence to be 
received that involved issues considered 
at the July-October 1983 hearing and 
that receipt of such evidence was 
improper and prejudicial. We disagree 
with exceptors. Handlers and producers 
who would become subject to the order 
provisions for the first time as a result of 
the marketing area extensions adopted 
herein should have an opportunity to 
present evidence at a public hearing on 
any or all of the provisions of Orders 2 
or 4 that would be in effect on the day 
the order becomes effective. As a result 
of the reopened hearings held during 
May and September 1984 the provisions 
of Order 4 were amended. Thus, it was 
necessary to reopen the July-October 
1983 hearing to provide an opportunity 
for persons who would become subject 
to either Order 2 or 4 as a result of this 
decision to present testimony on the 
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issues considered at the reopened 
hearings. Accordingly, the exceptions 
are denied. 


Referendum Order to Determine 
Producer Approval; Determination of 
Representative Period; and Designation 
of Referendum Agents 


It is hereby directed that referenda be 
conducted and completed on or before 
the 30th day from the date this decision 
is issued, in accordance with the 
procedure for the conduct of referenda 
(7 CFR 900.300 et seq.), to determine 
whether the issuance of each of the 
attached orders as amended and as 
hereby proposed to be amended, 
regulating the handling of milk in each 
of the aforesaid marketing areas is 
approved or favored by producers, as 
defined under the terms of each of the 
orders (as amended and as hereby 
proposed to be amended except of the 
proposed Advertising and Promotion 
Program under the Middle Atlantic 
order), who during the representative 
period were engaged in the production 
of milk for sale within the aforesaid 
marketing areas. 


It is hereby further directed that a 
separate referendum be conducted and 
completed on or before the 30th day 
from the date this decision is issued, in 
accordance with the procedure for the 
conduct of referenda (7 CFR 900.300 et 
seq.), to determine whether the 
proposed order provisions constituting 
the Advertising and Promotion Program 
in the order, regulating the handling of 
milk in the Middle Atlantic marketing 
area are separately approved or favored 
by the producers, as defined under the 
terms of the order (as amended and as 
hereby proposed to be amended), who 
during the representative period were 
engaged in the production of milk for 
sale within the aforesaid marketing 
area. 


The representative period for the 
conduct of such referenda is hereby 
determined to be February 1985. 


The agents of the Secretary to conduct 
such referenda are hereby determined to 
be Joesph D. Shine for part 1004, and 
Norman K. Garber for Part 1002. 


List of Subjects in 7 CFR Parts 1002 and 
1004 


Milk marketing orders, Milk, Dairy 
products. 


Signed at Washington, D.C., on August 9, 
1985. 


Alan T. Tracy, 


Deputy Assistant Secretary, Marketing and 
Inspection Services. 
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Order ' Amending the Orders Regulating 
the Handling of Milk in the Middle 
Atlantic and New York-New Jersey 
Marketing Areas 


Findings and Determinations 


The findings and determinations 
hereinafter set forth supplement those 
that were made when each of the 
aforesaid orders were first issued and 
when they were amended. The previous 
findings and determinations are hereby 
ratified and confirmed, except where 
they may conflict with those set forth 
herein. 

(a) Findings. A public hearing was 
held upon certain proposed amendments 
to the tentative marketing agreements 
and to the orders regulating the handling 
of milk in the aforesaid marketing areas. 
The hearing was held pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seg. ), and the applicable 
rules of practice and procedure (7 CFR 
Part 900). 

Upon the basis of the evidence 
introduced at such hearing and the 
record thereof, it is found that: 

(1) The said orders as hereby 
amended, and all of the terms and 
conditions thereof, will tend to 
effectuate the declared policy of the Act; 

(2) The parity prices of milk, as 
determined pursuant to section 2 of the 
Act, are not reasonable in view of the 
prices of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the said marketing areas; and 
the minimum prices specified in the . 
orders as hereby amended are such 
prices as will reflect the aforesaid 
factors, insure a sufficient quantity of 
pure and wholesome milk, and be in the 
public interest; 

(3) The said orders as hereby 
amended regulate the handling of milk 
in the same manner as, and are 
applicable only to persons in the 
respective classes of industrial or 
commercial activity specified in 
marketing agreements upon which a 
hearing has been held; and 

(4) All milk and milk products handled 
by handlers, as defined in the orders as 
hereby amended, are in the current of 
interstate commerce or directly burden, 
obstruct, or affect interstate commerce 
in milk or its products. 

Order relative to handling. It is 
therefore ordered that on and after the 
effect date hereof, the handling of milk 


' This order shall not become effective unless and 
until the requirements of § 900.14 of the rules of 
practice and procedure governing proceedings to 
formulate marketing agreements and marketing 
orders have been met. 


in the aforesaid marketing areas shall be 
in conformity to and in compliance with 
the terms and conditions of each of the 
orders, as amended, and as hereby 
amended, as follows: 

The provisions of the proposed 
marketing agreements and order 
amending the orders contained in the 
recommended decision issued by the 
Deputy Administrator, Marketing 
Programs, on March 5, 1985, and 
published in the Federal Register on 
March 11, 1985 (50 FR 9637), shall be and 
are the terms and provisions of this 
order, amending the orders, and are set 
forth in full herein. 

The authority citation for Parts 1004 
and 1002 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended (7 U.S.C. 601-674). 


PART 1004—MILK IN THE MIDDLE 
ATLANTIC MARKETING AREA 


1. In § 1004.2, paragraphs (d)(2)(ii) and 
(e) are revised to read as follows: 


§ 1004.2 Middle Atlantic markting area 

(d) xe 

(2) kee 

(ii) The boroughs of: 

Barnegat Light, Beach Haven, Harvey 
Cedars, Ship Bottom, Surf City, 
Tuckerton. 

(e) In the State of Pennsylvania, the 
counties of: 

Adams, Berks, Bucks, Carbon, 
Chester, Cumberland, Dauphin, 
Delaware, Franklin, Fulton, Juniata, 
Lancaster, Lebanon, Lehigh, 
Montgomery, Northhampton, Perry, 
Philadelphia, Schuylkill, York. 

2. In § 1004.52, paragraph (a) is 
revised to read as follows: 


§ 1004.52 Location differentials to 
handlers. 

(a) For that milk received from 
producers and from a handler described 
in § 1004.9(c) at a pool plant and which 
is assigned to Class I milk, subject to the 
limitations purusant to paragraph (b) of 
this section, and for other source milk 
for which a location adjustment is 
applicable, the Class I price shall be 
reduced by the amount stated in 
paragraphs (a) (1) and (2) of this section 
for the location of such plant. 

(1) For a plant located in any of the 
following Pennsylvania counties, the 
adjustment shall be minus 10 cents. 
Berks 
Dauphin 
Lebanon 

(2) For a plant located outside the 
area described in paragraph (a)(1) of 
this section, and which is 55 miles or 
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more from the city hall in Philadelphia, 
Pennsylvania, and also 75 miles or more 
from the nearer of the zero milestone in 
Washington, D.C., or the city hall in 
Baltimore, Maryland, (all such distances 
to be based on the shortest highway 
distance as determined by the market 
administrator), the adjustment shail be 
minus 2.2 cents per 10 miles distance or 
fraction thereof that such plant location 
is from the nearest of such basing 
points. 

3. Section 1004.75 is revised to read as 
follows: 


§ 1004.75 Location differentials to 
producers and on nonpool milk. 

(a) In making the payments required 
pursuant to § 1004.73, the uniform price 
for base milk computed pursuant to 
§ 1004.61(b) shall be reduced by the 
amounts set forth in § 1004.52 according 
to the location of the plant where the 
milk being priced was received. 

(b) For purposes of computations 
pursuant to §§ 1004.71 and 1004.72 the 
weighted average price shall be reduced 
by the amounts set forth in § 1004.52 
applicable at the location of the nonpool 
plant from which the milk was received, 
except that the adjusted weighted 
average price shall not be less than the 
Class II price. 


PART 1002—MILK IN THE NEW YORK- 
NEW JERSEY MARKETING AREA 


1. Section 1002.3 is revised to read as 
follows: 


§ 1002.3 New York-New Jersey marketing 
area. 

“New York-New Jersey marketing 
area” (hereinafter called the “marketing 
area”) means all of the territory within 
the boundaries of the city of New York, 
and the counties and parts of counties 
set forth below together with all piers, 
docks, and wharves connected 
therewith, and all craft moored thereat, 
and including territory within such 
boundaries which is occupied by 
Government (municipal, State, Federal, 
or internatonal) reservations, 
installations, institutions, or other 
establishments. 


New York Counties 


Albany, Broome, Cayuga (except the 
townships of Sterling, Victory, 
Conquest, and Montezuma), Chemung, 
Chenango, Columbia, Cortland, 
Delaware, Dutchess, Essex (Schroon, 
Ticonderoga, Crown Point, and Moriah 
townships only), Fulton (except the 
township of Stratford), Greene Herkimer 
(except the townships of Webb, Ohio, 
and Salisbury), Madison, Montgomery, 
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Nassau, Oneida (except the townships 
of Ava, Boonville, Forestport, and 
Florence), Onondaga, Orange, Owego 
(except the townships of of Redfield and 
Boylston), Otsego, Putnam, Rensselaer, 
Rockland, Saratoga (except the 
townships of Day, Edinburg, and 
Providence), Schenectady, Schoharie, 
Schuyler, Steuben (Addison, Corning, 
and Erwin townships only), Suffolk 
(except Fisher's Island), Sullivan, Tioga, 
Tompkins, Ulster, Warren (except the 
townships of Johnsburg, Thurman, and 
Stony Creek}, Washington, Westchester, 
Yates (except the townships of Italy, 
Middlesex, and Potter). 
New Jersey Counties 

Bergen, Essex, Hudson, Hunterdon, 
Middlesex, Monmouth, Morris, Ocean 
(except the boroughs of Barnegat Light, 
Beach Haven, Harvey Cedars, Ship 
Bottom, Surf City, Tuckerton, and the 
townships of Barnegat, Eagleswood, 
Lacery, Little Egg Harbor, Long Beach, 
Ocean, and Stafford}, Passaic, Somerset, 
Sussex, Union, Warren. 


Pennsylvania Counties 


Bradford, Columbia, Lackawanna, 
Luzerne, Lycoming, Monroe, Montour, 
Northumberland, Pike, Snyder, Sullivan, 
Susquehanna, Union, Wayne, Wyoming. 

2. In § 1002.51, paragraph {c) is revised 
to read as follows: 

§ 1002.51 Transportation differentials. 

{c) The differential rates applicable at 
plants shall be as set forth in the 
following schedule: 


[FR Doc. 85-19309 Filed 8-13-85; 8:45 am] 
BILLING CODE 3410-02-M 


FARM CREDIT ADMINISTRATION 
12 CFR Part 614 


Loan Policies and Operations 


AGENCY: Farm Credit Administration. 
ACTION: Proposed rule. 


SUMMARY: The Farm Credit 
Administration (FCA), by its Federal 
Farm Credit Board, is proposing to 
amend its regulation, 12 CFR 614.4330, 
which sets forth the minimum 
requirements for loan participation 
agreements among Farm Credit System 
(System) institutions. This amendment 
will change the requirements concerning 
the use of repurchase provisions in 
participation agreements. 

DATE: Written comments must be 
received on or before September 12, 
1985. 


ADDRESSES: Comments or suggestions 
should be submitted in writing to 
Donald E. Wilkinson, Governor, Farm 
Credit Administration, 1501 Farm Credit 
Drive, McLean, VA 22102-5090. Copies 
of all communications received will be 
available for inspection by interested 
parties in the Office of Director, 
Congressional and Public Affairs 
Division, Office of Administration, Farm 
Credit Administration. 

FOR FURTHER INFORMATION CONTACT: 
Kenneth L. Peoples, Office of General 
Counsel, Farm Credit Administration, 
1501 Farm Credit Drive, McLean, VA 
22102-5090, (703) 883-4024. 
SUPPLEMENTARY INFORMATION: 
Regulation 12 CFR 614.4330 sets forth 
the minimum requirements for loan 
participation agreements between 
System institutions. Included among 
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these is a prohibition against any 
provision in the agreement that would 
require the seller of a loan participation 
to repurchase any portion of the loan 
participation sold. The FCA believes 
that its concerns for the prudent use of 
such provisions can be addressed by 
requiring that any amount subject to a 
repurchase agreement (1) be included in 
the seller's lending limit for the 
borrower(s) whose loan is participated 
and (2) be considered by the selling 
institution in determining its statutory 
and regulatory debt-to-capital ratio. 


List of Subjects in 12 CFR Part 614 


Agriculture, Banks, banking, Credit, 
Rural areas. 


PART 614—( AMENDED] 


For the reasons set out in the 
preamble, it is proposed that Part 614 of 
Chapter VI, Title 12 of the Code of 


Federal Regulations be amended as 


follows: ‘ 
1. The authority citation for Part 614 
continues to read as follows: 


Authority: Secs. 5.9, 5.12, 5.18, Pub. L. 92- 
181, Stat. 619, 620, 621 (12 U.S.C. 2243, 2252). 


2. Section 614.4330 is amended by 
removing paragraph {c)(12), by revising 
the introductory text of paragraph (d), 
and by adding new paragraph (e)(5) to 
read as follows: 


§ 614.4330 General. 


~ * * * * 


(d} Additionally, loan participations 
shall meet the following requirements: 


* . . * * 


(e) * * 

(5) When a participation agreement 
contains a provision requiring the seller 
to repurchase for any reason any portion 
of the participation interest sold: 

(i) The amount covered by the 
repurchase agreement shall be 
considered a credit extension by the 
seller to the borrower(s) for the purpose 
of determining whether lending limits 
have been exceeded. 

(ii) The amount subject to the 
repurchase agreement shall be 
considered a liability of the selling Farm 
Credit System institution for the purpose 
of determining statutory or regulatory 
debt-to-capital ratios. 


Larry W. Edwards, 
Acting Governor. 


[FR Doc. 85-19308 Filed 8-13-85; 8:45 am] 
BILLING CODE 6705-01-M 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 
{Docket No. 85-CE-13-AD] 


Airworthiness Directives; Fairchild 
Burns Company Model FBC-2000A-2- 
42, FBC-2000A-2-45, FBC-2000A-3- 
57, FBC-2000A-3-59 and FBC-2000A- 
3-62; Aft Facing Seats 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Withdrawal of Notice of 
Proposed Rulemaking (NPRM). 


sumMaARY: This action withdraws 
NPRM, Docket No. 85-CE-13-AD, 
published in the Federal Register Apri! 
12, 1985 (50 FR 14391) which proposed 
inspection and modification of the 
center spreaders on certain models of 
aft facing seats manufactured by 
Fairchild Burns Company in accordance 
with FAA Technical Standard Order 
(TSO) C-39a, Aircraft Seats and Berths. 
The NPRM was prompted by the results 
of structural tests indicating that the 
existing center spreaders did not comply 
with the emergency landing condition 
requirements of the Federal Aviation 
Regulations. This noncompliance could 
have resulted in the failure of the seats 
in a minor crash landing. The NPRM is 
being withdrawn because subsequent to 
issuance of the NPRM all seats have 
been appropriately modified. 


ADDRESSES: Service Bulletins A25-20- 
526, Revision “A”, A25-20-527 and A25- 
20-528, Revision “B”, which were 
referenced in the NPRM, may be 
obtained from Fairchild Burns Company, 
1455 Fairchild Road, Winston-Salem, 
North Carolina 27105. Copies of these 
Service Bulletins are contained in the 
office of the Regional Counsel, FAA, 
Room 1558, 601 East 12th Street, Kansas 
City, Missouri 64106, and the Atlanta 
Aircraft Certification Office, FAA, 1075 
Inner Loop Road, College Park, Georgia 
30337. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Jack Bentley, Aerospace Engineer, 
Atlanta Aircraft Certification Office, 
Central Region, Federal Aviation 
Administration, 1075 Inner Loop Road, 
College Park, Georgia 30337; Telephone 
(404) 763-7407. 

SUPPLEMENTARY INFORMATION: A 
proposal to amend Part 39 of the Federal 
Aviation Regulations to include an AD 
requiring inspection and modification, 
as necessary, of the center spreaders of 
Fairchild Burns Company Models FBC- 
2000A-2-42, FBC-2000A-2-45, FBC- 
2000A-3-57, FBC-2000A-3-59 and FBC- 


2000A-3-62 aft facing seats was 
published in the Federal Register on 
April 12, 1985 (50 FR 14391). Interested 
persons have been afforded an 
opportunity to comment on the proposal. 
No adverse comments were received. 
Subsequent to issuance of the proposal, 
the seat manufacturer advised the FAA 
that all seats have been modified to 
comply with the emergency landing 
requirements of the Federal Aviation 
Regulations. Acccordingly, issuance of 
an AD is unnecessary and therefore, the 
NPRM is being withdrawn. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


Withdrawal of Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
deletes a proposal to amend § 39.13 of 
the FAR as follows: 

1. The authority citation for Part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354(a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised, Pub. L. 97-449, 
January 12, 1983); and 14 CFR 11.89. 


2. NPRM No. 85-CE-13-AD, published 
in the Federal Register on April 12, 1985 
(50 FR 14391) is withdrawn. 

Issued in Kansas City, Missouri, on August 
5, 1985. 

Edwin S. Harris, 

Director, Central Region. 

[FR Doc. 85-19268 Filed 8-13-85; 8:45 am] 
BILLING CODE 4910-13-M 


COMMODITY FUTURES TRADING 
COMMISSION 


17 CFR Part 3 


Revise of National Futures Association 
Registration Proceedings 


AGENCY: Commodity Futures Trading 
Commission. 


ACTION: Proposed rules. 


SUMMARY: The Commodity Futures 
Trading Commission (“Commission’’) is 
proposing to adopt rules pursuant to 
which the Commission, in accordance 
with the provisions of section 17(0)(2) of 
the Commodity Exchange Act (“Act”), 7 
U.S.C. 21(0){2) (1982), will review 
registration proceedings conducted by 
the National Futures Association 
(“NFA”) to deny, condition, suspend, 
restrict or revoke registration. The 
Commission expects to authorize NFA 
to conduct such proceedings effective no 
later than October 1, 1985. 
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DATE: Comments must be submitted by 
September 13, 1985. 


ADDRESS: Comments should be 
submitted to the Office of the 
Secretariat, Commodity Futures Trading 
Commission, 2033 K Street, NW., 
Washington, D.C. 20581. 


FOR FURTHER INFORMATION CONTACT: 
Linda, Kurjan, Special Counsel, or Philip 
V. McGuire, Attorney, Division of 
Trading and Markets, Commodity 
Futures Trading Commission, 2033 K 
Street, NW., Washington, D.C. 20581. 
Telephone: (202) 254-8955. 
SUPPLEMENTARY INFORMATION: 


Background 


Pursuant to section 8a{10) of the Act, 
the Commission has authorized NFA to 
process and, where appropriate, grant 
applications for initial and renewal 
registration with the Commission 
submitted by introducing brokers and 
their associated persons ? as well as 
futures commission merchants, 
commodity trading advisors, commodity 
pool operators and their respective 
associated persons.* In addition, NFA is 
authorized to issue temporary licenses 
to qualified applicants for registration as 
an associated person.* The Commission, 
however, has retained authority to deny, 
condition, suspend, restrict or revoke 
the registration of such applicants or 
registrants in accordance with the 
provisions of sections 8a(2), 8a(3} and 
8a(4) of the Act and the regulations 
thereunder.® 

NFA has now submitted for 
Commission approval, rules pursuant to 
which it may conduct proceedings to 
deny, condition, suspend, restrict or 
revoke the registration of any person for 
whom NFA has been delegated 
authority to grant registration under 
section 8a(10) of the Act. The rules, 
which closely parallel the Commission's 
own rules in this area, are presently 
being reviewed by the Commission 


17 U.S.C. 12a(10) (1982). Under section 8a{10}, the 
Commission may: Authorize any person to perform 
any portion of the registration functions under this 
Act, in accordance with rules, notwithstanding any 
other provision of law, adpted by such person and 
submitted to the Commission for approval or, if 
applicable, for review pursuant to section 17{j) of 
this Act, and subject to the provisions of this Act 
applicable to registrations granted by the 
Commission. 

2 See 48 FR 15940 (April 13, 1983) and 48 FR 35158 
(August 3, 1983). 

3 See 49 FR 39592 (October 9, 1984}, effective 
December 3, 1984 (49 FR 45418 (November 16, 1984)). 

4 See 49 FR 8226 (March 5, 1984), effective May 31. 
1984 (49 FR 20476 (May 15, 1984)}) and note 3 supra. 

5 See Commission rules 3.50-3.63, 17 CFR 3.50-3.63 
(1984). The Commission also retains sole authority 
for the registration of floor brokers, leverage 
transaction merchants and associated persons of 
leverage transaction merchants. 
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staff.* The Commission expects that it 
will be able to authorize NFA to conduct 
such proceedings effective no later than 
October 1, 1985.7 

Section 17{0)}{2) of the Act provides 
authority to NFA to conduct such 
proceedings and further provides, with 
respect to any final order issued by NFA 
in connection therewith, that: 


Any person against whom the order has 
been issued may petition the Commission to 
review the decision. The Commission may, 
on its own initiative or upon petition, decline 
review or grant review and affirm, set aside, 
or modify such an order of the futures 
association; and the findings of the futures 
association as to the facts, if supported by 
the weight of the evidence, shall be 
conclusive. Unless the Commission grants 
review under this section of an order 
concerning registration issued by a futures 
association, the order of the futures 
association shal! be considered to be an 
order issued by the Commission.® 


If the Commission declines to grant 
review, section 17({0}(4) of the Act 
provides that the person against whom 
an order concerning registration has 
been issued “may file a petition for 
review with a United States court of 
appeals in accordance with section 6{b) 
of this Act.” 

in order to implement the provisions 
of section 17{0}{2] of the Act, the 
Commission is now proposing to adopt a 
new subpart F of Part 3 of the 
Commission's rules, which will govern 
review of any proceeding conducted by 
the National Futures Association, 
pursuant to delegated authority, to deny, 
condition, suspend, restrict or revoke 
registration: 


Synopsis of the Rules 


Under the proposed rules, whenever, 
NFA conducts a proceeding to deny, 
condition, suspend, restrict or revoke 
the registration of an applicant or 
registrant, NFA must file a copy of the 


*A copy of these rules may be obtained from the 
Office of the Secretariat at the address set forth 
below. 

*The Commission, of course, would have sole 
authority to initiate proceedings under its own 
regulations to deny, condition, suspend, restrict or 
revoke the registration of floor brokers, leverage 
transaction merchants and associated persons of 
leverage transaction merchants. 

*7 U.S. 21{0)}{2) {1982}. 

*7 U.S.C. 21{0}{4) (1982}. Section 6{b} provides, in 
part: After the issuance of the order by the 
Commission, . . . the person against whom it is 
issued may obtain a review of such order or such 
other equitable relief as the court may seem just by 
filing in the United States court of appeals of the 
circuit in which the petitioner is doing business or, 
in the case of an order denying registration, the 
circuit in which the petitioner's principal place of 
business listed on the petitioner's application for 
registration is located, a written petition, within 
fifteen days after the notice of such order is given to 
the offending person. praying that the order of the 
Commission be set aside. 7 U.S.C. 9 (1982}. 


order which is thereafter issued with the 
Division of Trading and Markets and the 
Division of Enforcement at the same 
time the order is served upon the 
applicant or registrant. Proposed 

§ 3.82{a). The order generally becomes 
effective fifteen days after service, 
unless the applicant or registrant serves 
upon the Commission a petition for 
review.*® Proposed § 3.82({b). However, if 
the NFA order grants or conditions the 
registration of an applicant, the 
proposed rules provide that the order 
will not take effect for a period of thirty 
days unless the Division of Trading and 
Markets, with the concurrence of the 
Division of Enforcement and the Office 
of the General Counsel, directs that the 
registration may take effect at an earlier 
date; the Commission, on its own 
motion, initiates review of NFA’s 
decision pursuant to section 17({0) of the 
Act; or the Division of Trading and 
Markets or the Division of Enforcement 
request the Commission to initiate 
review on its own motion. /d. 

The purpose of this latter provision is 
to permit Commission staff the 
opportunity to review the decision of 
NFA and determine whether to 
recommend that the Commission initiate 
review on its own motion, see proposed 
§§ 3.90 and 3.91, prior to the date the 
applicant begins to act in a registered 
capacity. As discussed in more detail 
below, the Commission generally does 
not intend to set aside an NFA order 
except in limited circumstances. For the 
same reasons, the Commission believes 
that it will be a rare occurrence when it 
determines to initiate review on its own 
motion. Therefore, the staff generally 
will be able to advise NFA and the 
applicant that the registration may take 
effect well before the end of the thirty- 
day period. 

If an applicant or registrant files a 
timely petition for review, the effective 
date of the NFA order will be stayed 
pending a final determination and order 
by the Commission with respect to the 
petition. Proposed § 3.82(c). A petition 
will be timely if it is filed within fifteen 
days of the date of service of the NFA 
order. Proposed § 3.83({a). Within thirty 
days thereafter, the applicant or 
registrant must file a brief in support of 
the petition. Proposed § 3.64{a). The 
brief must include: 

A statement of the reasons why it is 
claimed that the order of the National Futures 


‘© Service is generally to be effected in 
accordance with the provisions of Commission rule 
§ 3.50. Any documents required to be served upon 
or filed with the Commission must aiso be filed 
concurrently with the Division of Trading and 
Markets and the Division of Enforcement. Proposed 
§ 3.81. j 
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Association comports with the standards for 
disposition upon review set forth in § 3.87 of 
this subpari and the specific facts which 
support those reasons. 


NFA is then afforded thirty days in 
which to file an answering brief. If no 
answering brief is filed, the final order 
of the National Futures Association will 
be deemed the answer. Proposed 

§ 3.84(b). No further briefs will be 
permitted. Proposed § 3.64{c). The 


‘Division of Trading and Markets or the 


Division of Enforcement, however, may 
submit a memorandum, which will be 
made a part of the record, stating its 
views with respect to the matters 
addressed in the petition and supporting 
brief. The memorandum must be filed 
within the time provided for NFA to file 
the answering brief. Proposed § 3.91{a). 

Within thirty days of the date of the 
petition, NFA is required to submit the 
record of the proceeding. Proposed 
§3.85. Upon request and the payment of 
a reasonable fee, NFA must serve a 
copy of such record on the applicant or 
registrant. As provided in the Act, the 
decision to grant review of an NFA 
order is a matter committed to the 
Commission's discretion. Proposed 
§ 3.86{a). If the Commission declines to 
grant review, the Commission will issue 
an appropriate order to that effect, 
which will become a final order of the 
Commission five days after service upon 
the applicant or registrant. Proposed 
§ 3.86(b). 

Although the Commission has 
complete discretion under section 
17(c)(2) of the Act to grant review of any 
final order issued by NFA concerning 
registration, as noted above, if the 
Commission declines to grant review, 
the order becomes the order of the 
Commission which may be appealed to 
a United States court of appeals. In 
these circumstances, the Commission 
believes that, at least initially, it may be 
appropriate to grant review of such 
orders in order to ensure that the record 
of the NFA proceeding is sufficient for 
purposes of appeal and as a means of 
offering additional guidance to NFA, if 
necessary. Upon review, the 
Commission may affirm, modify, set 
aside or remand for further proceedings 
the decision of NFA. Proposed § 3.87. As 
further provided in proposed § 3.87, 
however, the Commission will affirm the 
order of NFA, unless the Commission 
finds that: 

(1) The proceeding was not conducted 
in accordance with the rules of the 
National Futures Association; 

(2) The National Futures Association 
did not observe fundamental fairness in 
the conduct of the proceeding; 
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(3) The order issued by the National 
Futures Association was not in 
accordance with the policies of the 
Commission with respect to the 
statutory disqualification provisions of 
the Act; or 

(4) The weight of the evidence in the 
record does not support a finding that 
the applicant or registrant is subject to a 
statutory disqualification under section 
8a(2), 8a(3) or 8a(4) of the Act. 

The Commission believes that the 
' adoption of these standards for 
disposition upon review is appropriate. 
To second-guess the decisions of NFA . 
following the completion of its 
registration proceedings would be a 
misuse of Commission resources and 
contrary to the intent of Congress as 
reflected in the provisions of section 
17{0)(2) of the Act. Moreover, as the 
Commission has previously noted, the 
purpose of the statutory disqualification 
provisions of the Act is to “streamline 
and simplify the current registration 
procedures to enable the Commission to 
register fit persons more expeditiously 
and to remove unfit persons from the 
industry more promptly.” '' To set aside 
an order of NFA except in the 
circumstances described above, 
therefore, would frustrate this 
congressional purpose as well. 

Further, the Commission notes that 
the statutory disqualifications from 
registration are clearly set forth in 
section 8{a)(2) through 8a(4) of the Act, 
and the Commission’s policy with 
respect to certain provisions therein is 
explained in detail in Appendix A to 
Part 3 of the Commission's rules '* and 
in the preambles to the proposed and 
final rules implementing the statutory 
disqualification provisions of the Act.'* 
In addition, the Commission staff has 
worked closely with NFA staff in this 
regard since August 1983, when NFA 
was first authorized to grant 
registrations. NFA, therefore, is well 
aware of the policies and standards of 
the Commission with respect to 
statutory disqualification from 
registration, and the Commission has 
every confidence that NFA will follow 
these policies and standards in the 
conduct of its proceedings. For example, 
both the rules of the Commission and 
the proposed rules of NFA specify the 
type of evidence which may be 
considered in a proceeding under 
section 8a(2) of the Act. 


‘HL. Rep. No. 565 (Part 1), 97th Cong., 2d Sess. 
50 (1982). 

‘°“"Interpretative Statement With Respec* to 
Section 8a(2){C) and (E) and Section 8a(3){J) and (MM) 
of the Commodity Exchange Act.” 17 CFR Part 3 
Appendix A (1984). 

‘3 See 48 FR 50554 (November 2, 1983).and 49 FR 
6208 (March 5, 1984). 


In general, therefore, it is only when 
NFA has failed to follow its own 
procedures, has violated the principles 
of fundamental fairness in the conduct 
of the proceeding or has not acted in 
accordance with the policies of the 
Commission with respect to the 
statutory disqualification provisions of 
the Act, or when the weight of the 
evidence does not support a finding that 
the registrant or applicant is subject to a 
statutory disqualification from 
registration that the Commission will 
consider setting aside an order issued 
by NFA.14 

Under proposed § 3.90, the 
Commission reserves to itself the 
authority: (1} To initiate a proceeding 
under section 6(b) of the Act or subpart 


C of Part 3 of its rules to deny, condition, 


suspend, restrict or revoke registration 
in appropriate cases; (2) to review the 
granting of any registration by NFA; and 
(3) on its own motion, to institute review 
of an order of NFA. If the Commission 
institutes such a review, the 
Commission will issue an order 
establishing a schedule for the filing of 
briefs and requiring the submission of 
the record of the proceeding and such 
other information as will aid the 
Commission in review of the proceeding 
and the decision rendered therein. 


The Regulatory Flexibility Act 


The Regulatory Flexibility Act 
(“RFA”), 5 U.S.C. 601 et seg., requires 
that agencies, in proposing rules, 
consider the impact of those rules on 
small businesses. The Commission has 
previously determined that neither 
futures commission merchants nor 
registered commodity pool operators 
should be considered small entities for 
purposes of the RFA.?® Accordingly, the 
requirements of the RFA do not apply to 
those entities. With respect to the 
remaining entities, introducing brokers, 
commodity trading advisors and 
associated persons, the Commission 
believes that the proposed rules would 
not impose any additional burdens upon 
such parties, since all registrants are 
already subject to similar requirements 
under Part 3 of the Commission's 
regulations. To the contrary, the 
proposed rules simply provide a 
procedure to petition for review of an 
order concerning the registration of such 
parties. Therefore, pursuant to section 
3(a) of the RFA, 5 U.S.C. 605(b), the 


4 With respect to this latter point, the 
Commission notes that virtually every statutory 
disqualification is a result of a previous finding by a 
court or governmental regulatory agency. 
Consequently, whether the applicant or registrant is 
subject to a statutory disqualification should not 
often be a matter of factual dispute. 

15 See 47 FR 18618 (Apri! 30, 1982). 
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Chairman certifies that these proposed 
regulations will not have a significant 
economic impact on a substantial 
number of small entities. 


List of Subjects in 17 CFR Part 3 


Registration requirements, Condition 
registration, Temporary licenses, 
Statutory disqualifications, Authority 
delegations, Fingerprinting, Associated 
persons, Floor brokers, Introducing 
brokers, Commodity trading advisors. 
Commodity pool operators, Future 
commission merchants, Leverage 
transaction merchants, Petitions for 
review. 


PART 3—REGISTRATION 


1. The authority citation for Part 3 
continues to read as follows: 


Authority: Secs. 2(a){1), 4, 4b, 4c, 4d, 4e. 4f. 
4g, 4h, 4i, 4k, 4m, 4n, 4o, 4p, 6, 8, 8a, 14, 15, 17 
and 19 of the Commodity Exchange Act, 7 
U.S.C. 2 and 4, 6, 6b, 6c, 6d, 6e. 6f, 6g. Gh. 6i. 
6k, 6m, 6n, 60, 6p, 8, 9, 9a and 13b, 12, 12a, 18. 
19, 21 and 23 (1982). 

2. Subpart F is added to 17 CFR Part 3 
to read as follows: 


Subpart F—Review of National Futures 
Association Registration Proceedings 


Sec. 
3.80 Scope of rules. 
3.81 Service. 
3.82 Notice and effective date of order 
affecting registration. 
Petiton for review. 
Briefs. 
Filing of the record. 
Grant or denial of petition for review. 
Decision of the Commission. 
Default. 
3.89 Applicability of the Rules of Practice. 
3.90 Reservation of authority. 
3.91 Participation of Commission staff. 


Subpart F—Review of National Futures 
Association Registration Proceedings 


§3.80 Scope of rules. 

This subpart governs review by the 
Commission, under section 17(o) of the 
Act, of any proceeding conducted by the 
National Futures Association, pursuant 
to delegated authority, to deny, 
condition, suspend, restrict or revoke 
the registration of any applicant or 
registrant. 


§3.81 Service. . 


(a) For the purposes of this subpart, 
service upon an applicant or registrant 
and the National Futures Association 
shall be effected in accordance with the 
provisions of § 3.50{a). Service upon the 
National Futures Association shall be at 
its principal office, 200 West Madison 
Street, Chicago, Illinois 60606. 

(b) Any document which is required te 
be served upon the Commission under 


3.83 
3.84 
3.85 
3.86 
3.87 
3.88 
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this subpart shall be served upon the 
Hearing Clerk and shall be effected in 
accordance with the provisions of 

§ 3.50{c). 

(c) A copy of any document which is 
required to be served upon or filed with 
the Commission under this subpart shall 
be filed concurrently with the Division 
of Trading and Markets (Attn: Chief 
Counsel) and the Division of 
Enforcement (Attn: Registration 
Appeals) at the Commission’s 
Washington, D.C. office, 2033 K Street, 
NW., Washington, D.C. 20581. 


$3.82 Notice and effective date of order 
affecting registration. 


(a) Any order issued by the National 
Futures Association upon completion of 
a proceeding to deny, condition, 
suspend, restrict or revoke registration, 
which is the final decision of the 
National Futures Association, shall be 
filed with the Division of Trading and 
Markets (Attn: Chief Counsel) and the 
Division of Enforcement (Attn: 
Registration Appeals) at the same time 
it is served upon the applicant or 
registrant. 

(b) Such order shall take effect fifteen 
days after the date it is served upon the 
applicant or registrant unless the 
applicant or registrant files with the 
Commission a petition for review 
thereof in accordance with the 
provisions of this subpart: Provided, 
however, that if such order grants 
registration to, or conditions the 
registration of, an applicant, it shall not 
take effect until thirty days after the 
date it is served upon the applicant, 
unless: (1) The Director of the Division 
of Trading and Markets, or the 
Director's designee, with the 
concurrence of the Director of the 
Division of Enfrocement and the 
General Counsel, or their designees, by 
authority delegated hereby, directs that 
such registration may take effect at an 
earlier date, (2) the Commission, on its 
own motion, institutes review of the 
proceeding in accordance with the 
provisions of § 3.90, or (3) the Division 
of Trading and Markets or the Division 
of Enforcement requests the 
Commission to institute review of the 
proceeding in accordance with the 
provisions of § 3.91. 

(c) If an applicant or registrant files a 
timely petition for review in accordance 
with the provisions of § 3.83, the 
effective date of the order of the 
National Futures Association shall be 
stayed pending a final determination 
and order by the Commission with 
respect to such petition. 


§3.83 Petition for review. 

(a) Time to file. Within fifteen days of 
service of a final order of the National 
Futures Association to deny, condition, 
suspend, restrict or revoke registration, 
the applicant or registrant may serve 
upon the Commission a petition for 
review thereof, together with proof of 
service upon the National Futures 
Association. 

(b) Contents. The petition for review 
shall include: 

(1) The name of the applicant or 
registrant; 

(2) The statutory disqualification to 
which the applicant or registrant has 
been found to be subject; 

(3) A concise statement of the facts 
underlying the statutory disqualification; 
and 

(4) A copy of the order of the National 
Futures Association and the relief 
sought therefrom. 


§3.84 Briefs. 

(a) Within thirty days after service of 
a petition for review, the applicant or 
registrant shall file a brief in support 
thereof, together with proof of service 
upon the National Futures Association. 
The brief shall include a statement of 
the reasons why it is claimed that the 
order of the National Futures 
Association comports with the 
standards for disposition upon review 
set forth in § 3.87 and the specific facts 


-which support those.reasons. 


(b) Within thirty days after service of 
the brief in‘support of the petition for 
review, the National Futures 
Association may file an answering brief, 
together with proof of service upon the 
applicant or registrant. If no answering 
brief is filed, the final order of the 
National Futures Association shall be 
deemed the answer to the petition. 

(c) No further briefs shall be 
permitted. 


§3.85 Filing of the record. 

Within thirty days of service of the 
petition for review, the National Futures 
Association shall file with the 
Commission the record of the 
proceeding which shall include: a 
certified copy of any order issued by a 
court of competent jurisdiction, federal 
or state governmental agency, or self- 
regulatory organization or such other 
document which sets forth the statutory 
disqualification to which the applicant 
or registrant has been found to be 
subject; the notice issued by the 
National Futures Association of its 
intent to deny, condition, suspend, 
restrict or revoke the registration of the 
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applicant or registrant; the answer and 
all documentary evidence submitted 
therewith by the applicant or registrant; 
the reply filed by the National Futures 
Association; and interim order issued by 
the National Futures Association; the 
transcript of any oral hearing which may 
have been held, including any 
documentary evidence submitted in 
connection therewith; and the final 
order of the National Futures 
Association. Upon request, the National 
Futures Association shall serve a copy 
of such record upon the applicant or 
registrant at the same time it is filed 
with the Commission, provided the 
applicant or registrant agrees to pay the 
National Futures Association 
reasonable fees for such copy. 


§3.86 Grant or denial of petition for 
review. 

(a) Determination. The determination 
to review any proceeding conducted by 
the National Futures Association to 
deny, condition, suspend, restrict or 
revoke registration is a matter 
committed to the Commission's 
discretion. 

(b) Denial of petition. Should the 
Commission decline to grant review, the 
Commission shall issue an order to that 
effect which shall be deemed a final 
order of the Commission five days after 
service upon the applicant or registrant. 
A copy of such order shall also be 
served upon the National Futures 
Association at the same time. 

(c) Granting of petition. Based upon 
the petition, the briefs and the record 
submitted pursuant to § 3.85, the 
Commission may grant review of the 
order of the National Futures 
Association. 


§3.87 Decision of the Commission. 


(a) Upon review, the Commission may 
affirm, modify, set aside or remand for 
further proceedings, in whole or in part, 
the order of the National Futures 
Association. 

(b) The Commission shall affirm the 
order of the National Futures 
Association, unless the Commission 
finds that: 

(1) The proceeding was not conducted 
in accordance with the rules of the 
National Futures Association; 

(2) The National Futures Association 
did not observe fundamental fairness in 
the conduct of the proceeding; 

(3) The order issued by the National 
Futures Association was not in 
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accordance with the policies of the 
Commission with respect to the 
statutory disqualification provisions of 
the Act; or 

(4) The weight of the evidence in the 
record does not support a finding that 
the applicant or rgistrant is subject to a 
statutory disqualification under section 
8a(2), 8a(3) or 8a(4) of the Act. 

§ 3.88 Default. 

In the event that the applicant or 
registrant or the National Futures 
Association fails to file any document 
required under this subpart, the 
Commission, in its discretion, may 
dismiss the petition or, once instituted, 
the proceeding or, based on the record 
before it, may affirm, modify, set aside 
or remand for further proceedings the 
order of the National Futures 
Association. An order issued pursuant 
to this section shall be deemed a final 
order of the Commission five days after 
service upon the applicant or registrant. 
A copy of such order shall also be 
served upon the National Futures 
Association at the same time. 


§ 3.89 Applicability of the Rules of 
Practice. 

With the exception of §§ 10.4-10.6, 
10.10, 10.11, and 10.12(a)(2)-10.12(g) of 
this chapter, and except as otherwise 
may be provided by the Commission by 
order, the Commission's Rules of 
Practice shall not apply to a proceeding 
under this subpart. For purposes of this 
subpart, functions assigned by the Rules 
of Practice to an “Administrative Law 
Judge” shall be performed by the 
Commission. 

§3.90 Reservation of authority. 

(a) Nothing in this subpart shall 
prevent the Commission from initiating 
a proceeding in an appropriate case to 
deny, condition, suspend, restrict or 
revoke registration under the provisions 
of section 6(b) of the Act of subpart C of 
this part. 

(b) Nothing in this subpart affects the 
authority of the Commission under 
section 17(0)(3) of the Act to review the 
granting of a registration application by 
the National Futures Association. 

{c) On its own motion, the 
Commission may institute review of any 
proceeding conducted by the National 
Futures Association to deny, conditon, 
suspend, restrict or revoke the 
registration of any applicant or 
registrant. 

(d) If the Commission institutes 
review under paragraph (b) or (c) of this 
section of a proceeding conducted by 
the National Futures Association, it 
shall thereafter issue an order 
establishing a schedule for the filing of 
briefs and requiring the submission of 


the record of the proceeding, or 
designated portions of the record, and 
such documents applicable to the 
particular proceeding as may aid the 
Commission in the review of such 
proceeding and of the decision rendered 
therein. If the order issued by the 
National Futures Association has not 
become effective, such order shall be 
stayed pending a final determination 
and order by the Commission with 
respect to such petition. 


§3.91 Participation by Commission staff. 

(a) If an applicant or registrant files a 
petition for review in accordance with 
§ 3.83, the Division of Trading and 
Markets or the Division of Enforcement 
may file with the Commission, together 
with proof of service upon the applicant 
or registrant and upon the National 
Futures Association, a memorandum 
stating its veiws with respect to the 
matter addressed in such petition or in 
the brief in support thereof. Such 
memorandum, which shall be made a 
part of the record, must be filed within 
the time provided for the National 
Futures Association to file an answering 
brief in accordance with the provisions 
of § 3.84(b). 

(b) At any time after an order issued 
by the National Futures Association is 
served upon the Commission in 
accordance with the provisions of 
§ 3.62(a), the Division of Trading and 
Markets or the Divisoin of Enforcement 
may file with the Commission, together 
with proof of service upon the applicant 
or registrant and upon the National 
Futures Association, a memorandum 
requesting the Commission, on its own 
motion, to institute review of the 
granting of a registration application by 
the National Futures Association or of 
any proceeding conducted by the 
National Futures Association to deny, 
condition, suspend, restrict or revoke 
registration. The memorandum shall set 
forth with particularity the reasons why 
the Commission should institute such 
review. Upon filing of the memorandum, 
and unless otherwise ordered by the 
Commission, if the order issued by the 
National Futures Association has not 
become effective, such order shall be 
stayed an additional fifteen days in 
order to afford the Commission the 
opportunity to consider the request. 

Issued in Washington, D.C. on August 9, 
1985. 

Jean A. Webb, 

Secretary of the Commission. 

[FR Doc. 85—19306 Filed 8-13-85; 8:45 am] 
BILLING CODE 6351-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Parts 600, 610, and 680 
[Docket No. 81N-0096] 


Biological Products; Allergenic 
Extracts; implementation of Efficacy 
Review; Correction 

AGENCY: Food and Drug Administration. 
ACTION: Proposed rule; correction. 


summary: The Food and Drug 
Adminstration (FDA) is correcting a 
document that proposed to amend the 
biologics regulations in response to the 
report and recommendations of the 
Panel on Review of Allergenic Extracts. 
This document corrects an editorial 
error. 
FOR FURTHER INFORMATION CONTACT: 
Michael L. Hooton, Center for Drugs and 
Biologics (HFN-362), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-3640. 
SUPPLEMENTARY INFORMATION: In FR 
Doc. 85-1298 appearing on page 3082 in 
the issue of Wednesday, January 23, 
1985, the following correction is made: 
On page 3282, third column, second 
paragraph, eight lines from the bottom, 
“FOR DIAGNOSTIC USE” is corrected 
to read “FOR DIAGNOSTIC USE 
ONLY.” 

Dated: August 7, 1985. 
Mervin H. Shumate, 
Acting Associate Commissioner, for 
Regulatory Affairs 
[FR Doc. 85-19266 Filed 8-13-85; 8:45 am] 
BILLING CODE 4160-01-M 


DEPARTMENT OF INTERIOR 
Bureau of indian Affairs 
25 CFR Part 278 


Special Grants for Economic 
Development and Core Management 
Grants to Smail Tribes 


August 8, 1985. 


AGENCY: Bureau of Indian Affairs, 
Interior. 
ACTION: Proposed rule. 


summary: The Bureau of Indian Affairs 
is publishing a proposed rule for two 
programs which will: (a) Provide grant 
funds for Indian economic development 
projects, and (b) provide grants to small 
Indian tribes to improve their core 
management capabilities. The absence 
of sound Indian reservation economies 
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has fostered tribal dependence on the 
Federal Government and has impeded 
the development of strong and effective 
tribal governments. The economic 
development grants will provide “seed 
money” to attract private sector 
investment into Indian reservation 
economies and core management grants 
will enable tribal governments to 
improve their management and tribal 
programs. 

DATE: Comments must be received on or 
before September 13, 1985. 

appress: Send written comments to 
Hazel E. Elbert, Acting Director, Office 
of Indian Services, Code 400, Bureau of 
Indian Affairs, Department of the 
Interior, 1951 Constitution Avenue, NW., 
Washington, D.C. 20245. 

FOR FURTHER INFORMATION CONTACT: 
Woodrow Sneed, Division of Financial 
Assistance, Bureau of Indian Affairs, 
telephone number (202) 343-1401, 
concerning the economic development 
grants; George Clark, Division of Self- 
Determination, Bureau of Indian Affairs, 
telephone number (202) 343-4796, 
concerning Core Management Grants for 
Small Tribes. 

SUPPLEMENTARY INFORMATION: This 
proposed rule is published in exercise of 
authority delegated by the Secretary of 
Interior to the Assistant Secretary- 
Indian Affairs by 209 DN 8. On July 13, 
1983, an interim rule was published in 
the Federal Register (48 FR 32006), 
establishing the Special Grants for 
Economic Development of Core 
Management Grants to Small Tribes 
programs. Public comments on the 
interim rule were invited and 30 Indian 
tribes and individuals submitted 
comments. It should be noted that draft 
regulations for these two programs were 
distributed to Indian tribes, groups and 
organizations in August and December 
of 1982. 

A number of comments were received 
in response to these issuances and some 
revisions were made in the interim rule 
to accommodate the comments. The 
bulk of comments relating to the 
Economic Development Grant Program 
were directed at tribes being required to 
raise 75 percent of a project's financing 
from non-Federal sources is too 
stringent. Tribes have great difficulty 
borrowing money or raising imvestment 
capital. We were not persuaded by the 
received to date that the requested 
change should be made. 

The majority of comments received 
regarding the Core Management Grant 
Program concerned the definition of a 
small tribe § 278.2(p). 

The comments were about evenly 
divided between recommendations to 
raise the population figure from 1500 or 


less and those that wanted population to 
be lowered to 1000 or less, so at this 
point the definition has not been 
changed. A number of tribal 
representatives recommended that the 
definition for small tribe be added to 
Subpart C. The definition is presently in 
§ 278.2 only, therefore, the definition for 
small tribe will be added to § 278.21. In 
addition to written comments, numerous 
recommendations were made during 
meetings and workshops about § 278.22, 
Eligibility Criteria. 

A number of persons observed that 
the criteria were negatively oriented 
and, as such, forced applicants to be too 
self-critical. Again, this argument was 
not found persuasive. 

Other comments regarding Eligibility 
Criteria indicated a concern that tribes 
most in need would not necessarily 
receive a Core Management Grant. This 
was supported by BIA field staff who 
stated that most small tribes met three 
of the eight criteria so it was difficult to 
distinguish among tribes most in need. 
Consequently, § 278.22(b) is revised to 
require a small tribe to meet five (5) as 
opposed to three of the eight eligibility 
criteria to receive a Core Management 
Grant. 

The Department of the Interior has 
determined that this document is not a 
major rule under E.O. 12291 and certifies 
that this document will not have a 
significant economic effect on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seg.) Most of the approved 
enterprises will be related to resource 
development or small industrial or 
commercial projects. It is reasonable to 
assume that only a small number of 
tribes will be able to take advantage of 
the economic development grants for 
development of their resources in a 
given year. 

The.information collection 
requirements contained in §§ 278.12, 
278.13, 278.17, 278.22, 278.24 and 278.26 
are those necessary to comply with the 
application requirements of Office of 
Management and Budget (OMB) Cjrcular 
No. A-102. The Standard Form 424 and 
attachments prescribed by such circular 
are approved by OMB under 44 U.S.C. 
3501 et seg. and assigned approved 
number 0348-0006. These sections 
describe the types of information that 
would satisfy the application 
requirements of Circular A-102 for these 
grant programs. 

The primary author of thie document 
is George Clark, Division of Self- 
Determination, Bureau of Indian Affairs; 
telephone number (202) 343-4796. 

Since this document does not 
constitute a major Federal action 
significantly affecting the quality of the 
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human environment under the National 
Environmental Policy Act of 1969, no 
environmenta! impact statements or 
environmental assessments were made. 


List of Subjects in 25 CFR Part 278 


Grant programs—Indians and Indian 
self-determination. 


It is proposed to amend Subchapter M 
of Title 25 of the Code of Federal 
Regulations by revising Part 278 to read 
as folloes: 


PART 278—SPECIAL GRANTS FOR 
ECONOMIC DEVELOPMENT AND 
CORE MANAGEMENT GRANTS TO 
SMALL TRIBES 


Subpart A—Generai Provisions 


Sec. 

278.1 
278.2 
278.3 
278.4 
278.5 
278.6 
278.7 


Subpart B—Special Grants for Economic 
Development 


278.11 Purposes of grants. 

278.12 Eligible applicants. 

278.13 Application form and content. 
278.14 Grant requirements and limitations. 
278.15 Application selection criteria. 
278.16 Application review proess. 

278.17. Grant administration. 

278.18 Subgrants and contracts. 


Subpart C—Core Management Grants to 
Smali Tribes 


278.21 Purposes of grants. 

278.22 Eligibility criteria. 

278.23 Pre-application technical assistance. 
278.24 Content of application. 

278.25 Application review process. 

278.26 Grant administration. 

278.27 Grant renewal. 


Authority: 25 U.S.C. 13; 25 U.S.C. 450. 


Purposes. 


Definitions. 

Information collection. 

Request from tribal governing body. 
Participation. 

Uniform administrative requirements. 
Appeals from administrative actions. 


Subpart A—General Provisions 


§ 278.1 Purpose. 


The purpose of the regulations in this 
Part is to provide the application and 
approval procedures for the award of 
economic development grants and for 
the award of core management grants to 
small tribes for the strengthening and 
improvement of tribal governments. 


§ 278.2 Definitions. 


As used in this Part: 

(a) “Applicant” means a tribal 
governing body or tribal organization 
applying for a grant under this Part. 

(b) “Area Director” means the official 
in charge of a Bureau of Indian Affairs 
Area office 

(c) “Assistant Secretary—Indian 
Affairs” means the Assistant 
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Secretary—Indian Affairs who 
discharges the authority and 
responsibility of the Secretary for the 
activities pertaining to Indians and 
Indian Affairs. 

(d) “Bureau” means the Bureau of 
Indian Affairs 

(e) “Commissioner” means the 
operational head of the Bureau of Indian 
Affairs, under the direction and 
supervision of the Assistant Secretary— 
Indian Affairs, who is responsible for 
the direction of day-to-day operations of 
the Bureau of Indian Affairs. 

_ {f) “Core management grant” means a 
grant, the purpose of which is to enable 
small tribes to supplement other 
resources in order to employ staff to 
administer tribal affairs and programs 
as well as Federal programs in a 
competent and responsible manner. 

(g) “Economic enterprise” means any 
commercial, industrial, agricultural, or 
business activity that is established or 
organized for the purpose of profit. 

(h) “Economic development grant” 
means a grant for the development, 
construction, improvement, or operation 
of tribal facilities or reservation 
resources for the purpose of profit. 

(i) “Grant” means a written agreement 
between the Bureau and a tribal 
governing body or a tribal organization 
where the Bureau provides funds to 
carry out specified programs, services, 
or activities and where the 
administrative and programmatic 
provisions are specified. 

(j) “Grantee” means a tribal governing 
body or a tribal organization which is 
responsible for administration of the 
grant. 

(k) “Indian” means a person who is a 
member of an Indian tribe 

(I) “In kind” means assets such as 
buildings, machinery, equipment or 
other physical resources which are 
utilized in the economic enterprise and 
which are appraised at fair market value 
by a qualified appraiser. 

(m) “Multi-tribal organization” means 
a group of two or more tribes banding 
together to apply for a grant under this 
Part; the organization must have a 
governing body with representation 
from each member tribe and have 
selected a chairman or other designated 
head of the organization from among its 
members. 

(n) ‘“‘Non-Federal source” means tribal 
funds, investments from the private 
sector, or loans from private lending 
institutions. 

(o) “Secretary” means the Secretary of 
the Interior. 

(p) “Small tribe” means an Indian 
tribe with a population of 1500 or less 
Indian people residing on or near the 
tribe’s reservation. 


(q) “Superintendent” means the 
official in charge of a Bureau of Indian 
Affairs Agency office. 

(r) “Tribal government,” “tribal 
governing body,” and “tribal council” 
means the recognized governing body of 
an Indian tribe. 

(s) “Tribal organization” means the 
recognized governing body of any Indian 
tribe; any legally established 
organization of Indians which is 
controlled, sanctioned or chartered by 
such governing body or which is 
democratically elected by the adult 
members of the Indian community to be 
served by such organization and which 
includes the maximum participation of 
Indians in all phases of its activities: 
Provided, That in any case where a 
grant is made to an organization to 
perform services beneifitting more than 
one Indian tribe, the approval of each 
such Indian tribe shall be a prerequisite 
to the awarding of such grant. 

(t) “Tribe” means any Indian tribe, 
Band, Nation, Rancheria, Pueblo, 
Colony, or Community, including any 
Alaska Native village or regional or 
village corporation as defined in or 
established pursuant to the Alaska 
Native Claims Settlement Act (85 Stat. 
688) which is federally recognized as 
eligible by the United States . 
Government through the Secretary for 
the special programs and services 
provided by the Secretary to Indians 
because of their status as Indians. 

(u) “Tribal resolution” mean the 
formal manner in which the tribal 
government expresses its legislative will 
pursuant to its organic documents. In the 
absence of such documents, a written 
expression adopted pursuant to current 
tribal practices will be acceptable. 


§ 278.3 Information Collection. 

The information collection 
requirements in § § 278.5, 278.12, 278.13, 
278.17, 278.22, 278.24 and 278.26 are 
those necessary to comply with the 
application requirements of Office of 
Management and Budget (OMB) Circular 
No. A-102. The Standard Form 424 and 
attachments prescribed by such circular 
are approved by OMB under 44 U.S.C. 
3501 ef seg. and assigned approval 
number 0348-0006. These sections 
describe the types of information that 
would satisfy the application 
requirements of Circular A-102 for those 
grant programs. 


§ 278.4 Request from tribal governing 
body. 


The Bureau shall not make a grant 
under this Part unless specifically and 
officially requested to do so by a tribal 
governing body. This request may be in 
the form of a tribal resolution, an 
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endorsement included in the grant 
application or such other forms as the 
tribal constitution or current practice 
requires. For a multi-tribal organization, 
a tribal resolution from each 
participating tribe shall be required. 


§ 278.5 Participation. 


Participation of eligible tribes or tribal 
organizations under this Part will be on 
a voluntary basis and grants will be 
awarded subject to availability of funds. 


§ 278.6 Uniform administrative 
requirements. 


Administrative requirements for all 
grants provided under this Part shall be 
those prescribed in 25 CFR Part 276, 
save for any which are applicable only 
to grants awarded under section 104 of 
the Indian Self-Determination and 
Education Assistance Act, 25 U.S.C. 
450(h). 


§ 278.7 Appeals from administrative 
actions. 


(a) An applicant for a grant, or a 
grantee, may appeal any decision made 
or action taken with regard to their 
application or grant. If the action or 
decision being appealed is made by an 
Agency Superintendent, the appeal shall 
be made to the appropriate Area 
Director. If an Area Director’s decision 
or action is being appealed, the appeal 
shall be made to the Commissioner. The 
time periods in which appeals may be 
taken and the appeal procedures to be 
followed for appeals to Area Directors 
and the Commissioner are set out in 25 
CFR Part 2. The decision of the 
Commissioner is final for the 
Department. The tribal governing body 
or the applicant is deemed to have 
exhausted its administrative remedies 
following rendering of the decision. 

(b) The appellant shall provide its 
own attorney or other advocates to 
represent it during the appeal process. 


Subpart B—Special Grants for 
Economic Development 


§ 278.11 Purposes of grants. 

In order to strengthen and improve 
tribal governments, grants shall: 

(a) Provide funds for the 
establishment or expansion of locally 
determined profit making economic 
enterprises which generate income and 
employment opportunities for 
participating tribes. 

(b) Serve as an inducement when 
combined with a tribe's financial and 
other resources to attract private sector 
investment or loans from private lending 
institutions for the development of the 
tribe’s resources. 
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(c) Reduce tribal dependence on the 
Federal Government over the long term 
through economic development projects 
which contribute to a stable reservation 
economy. 


§ 278.12 Eligible applicants. 

Applications for economic 
development grants will be accepted 
only from the governing body of a tribe 
or a tribal organization which is unable 
to meet its total financing needs for 
economic development projects or 
enterprises from its own resources and/ 
or by loans or equity investment from 
private, non-Federal sources. 


§ 278.13 Application form and content. 

Applicants for economic development 
grants will follow the application 
requirement procedures set forth in 
Office of Management and Budget 
Circular A-102, Uniform Requirements 
for Assistance to State and Local 
Governments, and attachments 
prescribed by such circular. At Part IV, 
Program Narrative Statement of 
Attachment M, Standard Form 424, 
include: 

(a) A concise description of the tribal 
government organizational structure 
with emphasis on the governmental. 
stability and financial responsibility of 
its operations in recent years. Also 
describe the relationship between the 
tribal governing body and planned 
management of the enterprise, with 
emphasis on independence of the 
enterprise from the tribe's governmenta! 
processes. 

(b) A plan showing conformity of the 
proposed project to long range tribal ” 
goals. 

(c) A schedule for the start and 
projected completion dates for actions 
or efforts to implement and maintain 
operation of the proposed project; 
include timetable for major purchase of 
equipment, building construction, 
production start up and projections as to 
when the project will reach break even 
point and become profit making. 

(d) Projected work force requirements 
for a period of three years that will 
identify management, labor and the 
technical expertise for the project. 
Where relevant to the business plan, 
provide reservation labor force as to 
availability and skill level of the local 
labor force, training needs and any other 
information pertaining to the fulfillment 
of labor force requirements of the 
project. 

(e) Each application shall contain a 
business plan which includes an 
analysis of ail factors affecting the 
feasibility of the proposed enterprise. A 
model business plan outline is included 
in the program guidelines. 


Grant requirements and 


§ 278.14 
limita 


(a) Applicants must be able to obtain 
at least 75 percent of the total project 
financing required from non-Federal 
sources. Loans guaranteed or subsidized 
by the United States shall not be 
considered as a non-Federal source. 
Provided, tribes may provide up to 25 
percent of the project cost as an in kind 
contribution, as defined in § 278.2, when 
the in kind contribution is used as an 
essential part of the project. Appraised 
land value may be used as in kind 
contributions for up to 10 percent of the 
project cost, but in no instance shall the 
total in kind contribution be credited as 
meeting the non-Federal share in an 
amount in excess of 25 percent of the 
cost of the project or $500,000, which 
ever is the lesser amount. 

(b) No grant will be awarded in 
excess of $500,000 nor will a project 
with a total cost of less than $100,000 be 
considered for a grant. 

(c) Applicants shall provide evidence 
of a stable tribal government structure 
which will ensure the continuity of the 
enterprise. The applicant must have a 
record of fiscal responsibility and 
demonstrate the integrity and capability 
of the organization which will manage 
the proposed enterprise. 

(d) Grant funds may not be used for 
refinancing or debt consolidation for 
past financial obligations. 

(e) A grantee will not be considered 
for a subsequent grant if in violation of 
conditions of a previous grant under this 
Subpart. 

(f} Grant approvals shall be subject to 
availability of funds which are directly 
appropriated for implementation of 
Special Grants for Economic 
Development. 

(g) Grant funds may not be used for 
any purpose other than that for which 
the grant was awarded. 

(h) Grantees shall return unused grant 
funds to the Bureau of Indian Affairs if 
the economic enterprise for which the 
grant was approved is not initiated, i.e., 
lease obtained, if needed, construction 
started, equipment purchased or other 
activity essential to commencing project 
operations, within the time stated in the 
grant agreement. The Bureau of Indian 
Affairs may, if warranted by __ 
circumstances beyond the control of the 
grantee, extend the time to allow for 
initiation of the enterprise, provided 
there is assurance the enterprise will be 
initiated forthwith within the extended 
time period. The Bureau of Indian 
Affairs will notify the grantee and any 
lender or investor, if appropriate, in 
writing, of a proposed action to require 
the return of unused grant funds or of a 
proposal to extend the time. 
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§ 278.15 Application selection criteria. 


Grants made under this Subpart must 
demonstrate a high potential for success 
based on the following rating criteria: 

(a) The potential for profitability and 
long range benefits to the tribe. 

(b) Anticipated return on investment. 
(c) Managerial capability including 
fiscal accountability of proposed tribal 

enterprise. 

(d) Degree of independence of 
economic enterprise management from 
the political structure of the applicant. 

(e) Relative proportion of tribal and 
private sector investment to requested 
grant funds. 


§ 278.16 Application review process. 


An application for a grant under this 
Subpart shall be processed in the 
following manner: 

(a} Superintendent's responsibility. 
Upon receipt of an application for a 
grant under this Subpart, the 
Superintendent shall: 

(1) Acknowledge in writing receipt of 
the application within five days of its 
arrival at the Agency office. 

(2) Review the application for 
completeness and conformity to the 
purpose of the program. If the 
application meets all the recuirements 
of this Subpart, the application with 
comments and recommendations by the 
Superintendent shall be forwarded 
within 15 calendar days to the Area 
Director and Commissioner for further 
action. 

(3) Based on the review, inform the 
applicant, in writing, of any special 
problems or impediments which are 
likely to result in disapproval; and offer 
technical assistance to the extent 
practicable to help in overcoming such 
problems or impediments. 

(b} Area Director's responsibility. 
Upon receipt of an application for a 
grant the Area Director shall: 

(1) Review the application for 
completeness of information required by 
administrative directives including 
§ 278.13 of this Part. 

(2) Assess the feasibility of the 
proposal taking inco consideration the 
comments and recommendations of the 
Superintendent and its conformity to 
obectives of this Subpart. 

(3) If additional data are necessary to 
establish the feasibility of the proposed 
project, notify the applicant and 
Superintendent. The Area Directors 
shall offer technical assistance to the 
extent practicable to facilitate the 
collection of necessary data. 

(4) Within 15 calendar days of receipt 
of the application, forward the 
feasibility asssessment and any other 
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comments pertinent to the application to 
the Commissioner. 

(c) Central office review and decision. 
Upon initial receipt of an application for 
a grant, the Commissioner shall within 5 
days notify the applicant of its receipt 
and within 60 calendar days: 

(1) Review the application for 
conformity to the objectives and 
purposes of the program as defined in 
§ 278.11, § 278.13 and § 278.14. 

(2) Evaluate the application applying 
the criteria as prescribed by § 278.15. 

(3) Approve or disapprove the 
application and determine the amount of 
the grant funds to be awarded. 

(4) The Commissioner may hold a pre- 
award conference with the applicant to 
negotiate changes in the proposed 
project if such modifications will 
enhance the potential of the proposed 
project. 

(5) In the event of an application 
disapproval, provide the applicant 
detailed reasons for such action. 

(6) A grantee may appeal any adverse 
decision. 

(d) The Commissioner, upon actual 
notice to all tribes, may establish dates 
fer submission of grants under this 
Subpart. 


§ 278.17 Grant administration. 

Day-to-day oversight responsibility 
for approved individual tribal grants 
shall rest with Agency offices with 
guidance, support and assistance 
provided by Area offices. Bureau 
Central office staff shall have overall 
responsibility for the administration, 
monitoring and evaluation of grants 
awarded under this Subpart. 
Administrative requirements for all 
grants provided under this Part shall be 
those prescribed in 25 CFR Part 276, 
save for any which are applicable only 
to grants awarded under section 104 of 
the Indian Self-Determination and 
Education Assistance Act, 25 U.S.C. 
450{h). 


§ 278.18 Subgrants and contracts. 


The grantee may make subgrants or 
subcontracts under this Subpart 
provided that such subgrants are for the 
purpose for which the grant was made 
and the grantee retains administrative 
and financial responsibility and control 
over the activity with the approval of 
the Commissioner. 


Subpart C—Core Management Grants 
to Small Tribes 


§ 278.21 Purposes of grants. 

(a) Purposes of grants under this 
Subpart are: 

(1) To supplement the resources of 
small tribes in order to permit them to 


address basic or core tribal management 
needs such as an administrator, 
bookkeeper and clerical support. 

(2) Through such assistance, enable 
small tribes to overcome problems 
associated with governmental 
operations and the administration of 
tribal and Federal programs, with 
particular emphasis being placed on 
financial accountability. 

(3) To permit small tribes to establish 
and maintain competent core 
management capabilities. 

(4) Contribute to the stability of tribal 
governments and set a climate for 
community and economic development 
and other activity designed to reduce 
tribal dependency and promote small 
tribes exercise of self-determination. 

(b) In order to accomplish the purpose 
of the grants under this Subpart, 
applicants may request assistance to 
meet their respective management needs 
in a variety of ways. Some examples of 
how applicants may use core 
management grants are as follows: 

(1) Employ an overall programs 
administrator and necessary support 
staff if applicant operates several 
Federal programs and lacks financial 
rsources to employ such personnel. 

(2) Employ a bookkeeper when a 
multi-tribal organization which operates 
several Federal programs experiences 
problems because of untrained 
bookkeeping staff. 

(3) Hire a “circuit rider” accountant to 
establish and maintain a financial 
management system for each member 
tribe of a mult-tribal organization. A 
large multi-tribal organization may 
establish a “circuit ride office” staffed 
by an accountant and necessary support 
staff. 

(4) Employ a tribal planner or 
economic development specialist if the 
tribe has substantial, identifiable 
undeveloped resources and does not 
have funds to plan for the development 
of such resources. 

(5) Employ staff to address specific 
and/or identifiable managerial problems 
under a one time only grant. 

(6) Retain an accountant to prepare 
for the conduct of annual independent 
audits. 


§ 278.22 Eligibility criteria. 

The governing body of any small tribe 
or multi-tribal organization may apply 
for a grant under this Subpart provided 
that: 

(a) The tribe or multi-tribal 
organization meets the definition for a 
small tribe contained in § 278.2, under 
one of the following criteria: 

(1) To be eligible for a grant as a small 
tribe, a tribe must have a population of 
at least 400 and not more than 1,500 
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Indian people living on or near the 
reservation. 

(2) To receive a grant as a multi-tribal 
organization or consortium, each 
member tribe of the organization must 
have a population of less than 400 
Indian persons on or near the 
reservation. 

(3) Exceptions: Exceptions to 
§ 278.22(a) (1) and (2) may be made 
based on any one of the following: 

(i) A tribe with a population of less 
than 400 which presently administers 
three (3) or more Federal grants or 
contracts as an individual tribe may 
apply for grants as an individual 
grantee. 

(ii) A multi-tribal organization a 
majority of whose members are small 
tribes currently receiving Federal 
support for a program is eligible to apply 
for a grant under this Subpart regardless 
of the population of any. of its member 
tribes. 

(iii) A tribe with a population of less 
than 400 which is geographically 
isolated, thereby making a multi-tribal 
funding arrangement impractical, may 
apply for a grant as an individual 
grantee. ; 

(b) The tribe or multi-tribal 
organization can demonstrate or 
document that it experiences five or 
more of the following problems or has 
needs in at least five of the areas cited 
below: 

(1) A lack of financial resources to 
meet its core administrative or 
management needs. 

(2) Audit reports indicate serious 
financial management problems. 

(3) Delinquency in making progress or 
financial status reports. 

(4) Failure to close-out program grants 
or contracts which are no longer in 
operation. 

(5) Problems in achieving current or 
past contract or grant program goals and 
objectives. : 

(6) Inability to plan and develop 
identifiable reservation resources. 

(7) Inability to develop acceptable 
grant or contract applications. 

(8) Largely dependent on Federal 
grants or contracts for programs, 
services, income and job opportunities. 

(c) The applicant makes a 
commitment as part of the tribal 
resolution, as prescribed in § 278.5, to 
establish and maintain a sound 
management system. 

(d) No elected tribal official may 
receive a salary or any other form of 
compensation from a grant under this 
Subpart. 
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§ 278.23 Pre-application technical 
assistance 


Technical assistance to develop and 
prepare an application for a grant will 
be provided to the extent practicable by 
the Agency office on request of an 
applicant. 


§ 278.24 Content of application. 

(a) Applications for a grant under this 
Subpart shall follow the application 
requirements set forth in Office of 
Management and Budget Circular A-102, 
Uniform Requirements for Assistance to 
State and Local Governments, and 
attachments prescribed by such circular. 
Under Part IV of Standard Form 424, 
Program Narrative Statement, 
applicants shall provide the following: 

{1} A Statement of the specific needs 
and/or problems to be addressed under 
the proposed grant as provided by 
§ 278.22(b). 

(2) A description of how the grant 
funds will be used to overcome the 
problems or meet the needs which have 
been identified. 

(3) A schedule for the start and 
projected completion dates for actions 
or efforts to be taken to resolve 
problems or meet needs identified under 
the grant. 

(4) A detailed description of how 
grant funds will be used in coordination 
with, or, to supplement, self- 
determination grants and/or contracts, 
or funds from other agencies. 

(5) A budget justification which 
indicates how grant funds will be used 
to carry out the actions or efforts and 
achieve the goals and objectives of the 
proposed application. 

(b) The applicant must indicate how 
other available resources such as tribal 
income, self-determination grants or 
capacity building grants from other 
agencies will be committed to 
complement or support this effort. 


§ 278.25 Application review process. 

(a) Agency office responsibility. 
Applications for a grant under this 
Subpart shall be initially submitted to 
the appropriate Agency Superintendent 
for review and comment to insure that 
the application is consistent with 
§ 278.21, § 278.22 and § 278.24. Grant 
approvals shall be subject to the 
availability of funds which are directly 
appropriated for implementation of Core 
Management Grants to Small Tribes. 
The Superintendent shall upon receipt of 
the application: 

(1) Acknowledge in writing receipt of 
the application within five days of its 
arrival at the Agency office. 

(2) Review the application for 
completeness of information and, within 
10 day, request any additional 


information which may be required to 
conduct a review of the application. 

(3) If the application is sufficiently 
complete, forward it to the Area 
Director with comments and 
recommendations to approve or 
disapprove within 15 working days of its 
receipt. 

(4) In instances where disapproval of 
an application is recommended, the 
Superintendent shall provide detailed 
reasons for the recommendation. 

(b) Area office responsibility. Upon 
receipt of the application the Area 
Director shall: 

(1) Conduct a review of each 
application for consistency with 
§ 278.21, § 278.22, and § 278.24 and 
utilize comments and recommendations 
of the Superintendent. 

(2) Upon completion of the application 
review process the Area Director shall 
initiate, within 15 working days, one of 
the following actions: 

(i) Approve the application for funding 
based on the application review and 
Superintendent's recommendation. 

(ii) Disagree with the Superintendent's 
recommendation to disapprove based on 
his/her own review of the application, 
and approve the grant. 

(iii) Delay the decision on whether to 
approve or disapprove the application if 
it is marginal or contains minor 
deficiencies. Return the application with 
a cover letter containing suggestions or 
guidance for revising the application to 
make it acceptable for funding. 

(iv) Delay the decision to approve or 
disapprove if the application contains 
major but remediable deficiencies. 
Return to the applicant and Agency 
office with a notification to the 
applicant that it may request technical 
assistance to overcome deficiencies. 

(v) Disapprove the application based 
on the reasons set forth by the 
Superintendent and upon Area office 
review. Notify the applicant by 
explanatory letter of the decision to 
disapprove the application, advising the 
applicant of its appeal rights. 


§ 278.26 Grant administration. 
Day-to-day monitoring responsibility 
for approved individual tribal grants 
shall rest with Agency offices with 
guidance, support and assistance 
provided by Area offices. The Area 
office shall have overall responsibility 
for the approval, administration, and 
evaluation of grants awarded under this 
Subpart. Administrative requirements 
for all grants provided under this Part 
shall be those prescribed in 25 CFR Part 
276, save for any which are applicable 
only to grants awarded under section 
104 of the Indian Self-Determination and 
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Education Assistance Act, 25 U.S.C. 
450(h). 


§ 278.27 Grant renewal. 


Grants under this Subpart are 
intended to permit small tribes to 
establish and maintain a competent core 
management capability. Succeeding 
year grants may be awarded contingent 
on available appropriations, provided 
that: 

(a) The first year grant goals and 
objectives were so sufficiently complex 
and/or difficult that they could not be 
achieved in a single year or the needs to 
be addressed are of an on-going nature. 

(b) The grantee tribe or milti-tribal 
organization continues to experience 
administrative problems and does not 
have sufficient resources to continue its 
efforts to establish a competent, 
responsible management system. 

(c) A tribe has substantial 
undeveloped resources, is largely 
dependent on the Federal Government 
and lacks the financial ability to 
develop its resources. 

(d) Substantial progress has been 
made in achieving previous year goals 
and objectives as evidenced by: 

(1) Delinquent audits and/or current 
audits have been, or are being, 
reconciled. 

(2) Delinquent reports have been 
submitted and past grants or contracts 
have been properly closed out. 

(3) Monitoring and financial status 
reports indicate that the grantee is 
meeting, or is beginning to meet, the 
goals and objectives of the programs it 
administers and is following sound 
financial management practices. 
(Catalog of Federal Domestic Assistance 
Program Number 15.142, SELF- 
DETERMINATION GRANTS—INDIAN 
TRIBAL GOVERNMENTS) 


John W. Fritz, 

Deputy, Assistant Secretary—Indian Affairs. 
[FR Doc. 85-19302 Filed 8-13-85; 8:45 am] 
BILLING CODE 4310-02-M 


DEPARTMENT OF EDUCATION 
34 CFR Part 778 


Strengthening Research Library 
Resources Program 


AGENCY: Department of Education. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: The Secretary proposes to 
amend the regulations governing the 
Strengthening Research Library 
Resources Program. These regulations 
are being amended to reduce the 
paperwork burden for applicants, with a 
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subsequent reduction in cost to the 
Department of Education. 


DATE: Comments must be received on or 
before September 13, 1985. 


ADDRESS: Comments should be 
addressed to Frank A. Stevens, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., Room 725-H, Brown 
Building, Washington, D.C. 20202-1630. 


FOR FURTHER INFORMATION CONTACT: 
Louise V. Sutherland, U.S. Department 
of Education, 400 Maryland Avenue, 
SW., Room 725-G, Brown Building, 
Washington, D.C. 20202-1630. 
Telephone: (202) 254-5090. 


SUPPLEMENTARY INFORMATION: Since 
Fiscal Year 1978, the Strengthening 
Research Library Resources Program, 
established by Title II, Part C of the 
Higher Education Act, 20 U.S.C. 1021, 
has provided financial assistance to 
institutions with major research 
libraries. The awards promote research 
and education of high quality and 
encourage sharing of library resources. 

The current program regulations in 34 
CFR Part 778 establish an application 
review procedures whereby two 
separate sets of criteria are used in 
evaluating applications, necessitating 
the convening of two evaluation panels. 
The first panel rates each application to 
determine the applicant’s significance as 
a major research library, using the 
criteria contained in § 778.31. An 
applicant scoring at least 65 points is 
eligible for review by the second panel, 
which then reviews the application in 
terms of the quality of the proposed 
project, using the criteria in § 778.32. 

The basic major research library 
constituency numbers about 150 
institutions. Many of the same 
institutions apply each year. This 
amendment would permit an institution, 
having once established eligibility as a 
major research library under § 778.31, to 
retain that eligibility for four succeeding 
fiscal years, during which period only 
the information required in § 778.32 
would be required for competition. This 
would have the effect of significantly 
reducing the paperwork burden and 
work hours on the part of the applicant. 
It would have the further effect of 
reducing the work hours of the first 
review panel, a cost-saving measure for 
the Department of Education. 


Executive Order 12291 


These. proposed regulations have been 
reviewed in accordance with Executive 
Order 12291. They are not classified as 
major because they do not meet the 
criteria for major regulations established 
in the Order. 


Regulatory Flexibility Act Certification 


The Secretary certifies that these 
proposed regulations will not have a 
significant economic impact on a 


-substantial number of small entities. 


Small entities affected by these 
regulations include nonprofit 
organizations and small institutions of 
higher education. The regulation will 
have the positive effect of reducing 
paperwork and work hours for all 
applicants, but will not have a 
significant economic impact on 
applicants that are small entities. 


Intergovernmental Review 


This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR Part 79. 
The objective of the Executive Order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on State and local 
processes for State and local 
government coordination and review of 
proposed Federal financial assistance. 

In accordance with the Order, this 
document is intended to provide early 
notification of the Department's specific 
plans and actions for this program. 


Invitation to Comment 


Interested persons are invited to 
submit comments and recommendations 
regarding these proposed regulations. 

All comments submitted in response 
to these proposed regulations will be 
available for public inspection, during 
and after the comment period, in Room 
725—-H, 1200 19th Street, NW., 
Washington, D.C., between the hours of 
8:30 a.m. and 4:00 p.m., Monday through 
Friday of each week except Federal 
holidays. 

To assist the Department in complying 
with the specific requirements of 
Executive Order 12291 and the 
Paperwork Reduction Act of 1980 and 
their overall requirement of reducing 
regulatory burden, public comment is 
invited on whether there may be further 
opportunities to reduce any regulatory 
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burdens found in these proposed 
regulations. 


Assessment of Educational Impact 


The Secretary particularly requests 
comments on whether the regulations in 
this document would require 
transmission of information that is being 
gathered by or is available from any 
other agency or authority of the United 
States. 


List of Subjects in 34 CFR Part 778 


Colleges and Universities, Education, 
Grant programs—education, Libraries, 
Museums, Research. 


Citation of Legal Authority 


A citation of statutory or other legal 
authority is placed in parentheses on the 
line following each substantive 
provision of these proposed regulations. 
(Catalog of Federal Domestic Assistance 
number 84.091, Strengthening Research 
Library Resources Program) 

Dated: August. 9, 1985. 

William J. Bennett, 
Secretary of Education. 

The Secretary proposes to amend Part 
778 of Title 34 of the Code of Federal 
Regulations as follows: 


PART 778—STRENGTHENING 
RESEARCH LIBRARY RESOURCES 
PROGRAM 


1. The authority citation for Part 778 
continues to read as follows: 

Authority: Part C of Title 2 of the Higher 
Education Act of 1965, as amended by the 
Education Amendments of 1980, Pub. L. 96- 
374, 94 Stat. 1383 (20 U.S.C. 1021, et seq.), 
unless otherwise noted. 


2. Section 778.2 is amended by adding 
a new paragraph (d) to read as follows: 


§ 778.2 Who is eligible to receive a grant 


(d) In establishing eligibility pursuant 
to § 778.31, an applicant may use a 
previously awarded score if that score 
was awarded for any of the four fiscal 
years immediately preceding the fiscal 
year in which the applicant is applying. 
(Sec. 231 of the Act, 20 U.S.C. 1041) 

[FR Doc. 85-19320 Filed 8-13-85; 8:45 am] 
BILLING CODE 4000-01-M 
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Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
public. Notices of hearings and 
investigations, Committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documents appearing in this section. 


ADVISORY COUNCIL ON HISTORIC 
PRESERVATION 


Management of Historic Properties on 
Lands Owned, Managed or Controlled 
by the California State Office of the 
Bureau of Land Management, U.S. 
Department of the Interior in the State 
of California; Programmatic 
Memorandum of Agreement 


AGENCY: Advisory Council on Historic 
Preservation. 


ACTION: Notice. 


summary: The Advisory Council on 
Historic Preservation proposes to 
execute a Programmatic Memorandum 
of Agreement pursuant to Section 800.8 
of the Council's regulations, “Protection 
of Historic and Cultural Properties” (36 
CFR Part 80), with the California State 
Office, Bureau of Land Management, 
U.S. Department of the Interior and the 
California State Historic Preservation 
Officer, providing for the management of 
historic properties found on lands 
owned, managed or controlled by the 
Bureau of Land Management in the State 
of California. The proposed 
Programmatic Memorandum of 
Agreement will establish mechanisms 
by which historic and cultural properties 
will be identified, evaluated and 
protected in order to meet the 
requirements of section 106 of the 
National Historic Preservation Act (16 
U.S.C. 470). 

Comments Due: September 13, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Additional information regarding this 
Programmatic Memorandum of 
Agreement is available from the 
Executive Director, Advisory Council on 
Historic Preservation, Western Division 
of Project Review, 730 Simms Street, 
Room 450, Golden, Colorado 80401, 
telephone (303) 236-2682. 


Federal Register 
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Dated: August 8, 1985. 
Robert R. Garvey, Jr., 
Executive Director. 
[FR Doc. 85-19295 Filed 8-13-85; 8:45 am] 
BILLING CODE 4310-10-M 


DEPARTMENT OF AGRICULTURE 


Forms Under Review by Office of 
Management and Budget 


August 9, 1985. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35) since the last list was 
published. This list is grouped into new 
proposals, revisions, extensions, or 
reinstatements. Each entry contains the 
following information: 

(1) Agency proposing the information 
collection: (2) Title of the information 
collection; (3) Form number(s), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
An indication of whether section 3504(h) 
of Pub. L. 96-511 applies; (9) Name and 
telephone number of the agency contact 
person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, Room 404-W Admin. 
Bldg., Washington, D.C. 20250, (202) 447- 
2118. 

Comments on any of the items listed 
should be submitted directly to: Office 
of Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, D.C. 20503, ATTN: Desk 
Officer for USDA. 

If you anticipate commenting on a 
submission but find that preparation 
time will prevent you from doing so 
promptly, you should advise the OMB 
Desk Officer of your intent as early as 
possible. 


Extension 


¢ Agricultural Marketing Service 
Request for Cotton Classification 
CN 357 


On occasion 

Businesses or other for-profit; Small 
businesses or organizations; 

3,000 responses; 250 hours; not 
applicable under 3504(h) 

Loyd R. Frazier (202) 447-2147 


¢ Agricultural Marketing Service 

Cotton Market Canvass 

CN 73-1 

Weekly; Twice per week 

Farms; Businesses or other for-profit; 
Non-profit institutions; Small 
businesses or organizations; 1,312 
responses 210 hours; not applicable 
under 3504(h) 

Loyd R. Frazier (202) 447-2147 

¢ Agricultural Marketing Service 

Cottonseed Prices 

CN 235 series 

Weekly 

Small businesses or organizations; 1,800 
responses; 90 hours; not applicable 
under 3504(h) 

Loyd R. Frazier (202) 447-2147 


¢ Packers and Stockyards 
Administration 

Application for Registration 

P&SA 116 and 116-1 

On occasion 

Small businesses or organizations; 1,450 
responses; 242 hours; not applicable 
under 3504(h) 

Jack W. Brinckmeyer (202) 447-4366 

¢ Food and Nutrition Service 

Food Coupon Accountability Report 

FNS 250 

Monthly 

State or local governments; 54,708 
responses; 164,124 hours; not 
applicable under 3504(h) 

Paul Jones (703) 756-3427 


Reinstatement 


© Food and Nutrition Service 

Affidavit of Returned or Exchange of 
Food Coupons 

FNS 135 

Recordkeeping, on occasion 

State or local governments; 189,469 
responses; 51,838 hours; not 
applicable under 3504(h) 

Paul Jones (703) 756-3427 

Jane A Benoit, 

Departmental Clearance Officer. 

[FR Doc. 85-19366 Filed 8-13-85; 8:45 am] 

BILLING CODE 3410-01-M 
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Commodity Credit Corporation 


Uniform Grain Storage Agreement; 
Uniform Rice Storage Agreement; 
Annual Contract Fees 


AGENCY: Commodity Credit Corporation, 
USDA. 
ACTION: Notice of determination. 


sumMARY: This Notice of Determination 
sets forth the schedule of fees which the 
Commodity Credit Corporation (CCC) 
will charge warehousemen for the 1985— 
86 contract year and the method for 
determining such fees. On April 26, 1985, 
a notice of proposed determination was 
published in the Federal Register (50 FR 
16526) requesting public comments and 
suggestions on proposed contract fees 
which are collected from warehousemen 
by CCC under the provisions of the 
Uniform Grain Storage Agreement 
(UGSA) and the Uniform Rice Storage 
Agreement (URSA) for the 1985-86 
contract year. The fees are charged by 
CCC to defray the costs which are 
incurred in the periodic examination of 
warehouses operated by warehousemen 
who have storage agreements with CCC 
and do not have a Federal warehouse 
license or State warehouse license 
issued by a State having a cooperative 
agreement with CCC for warehouse 
examination services. 


EFFECTIVE DATE: July 1, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Steven Closson, Chief, Storage Contract 
Branch, Warehouse Division, ASCS, 
USDA, Room 5962-South Building, P.O. 
Box 2415, Washington, D.C. 20013, (202) 
382-8053. 


SUPPLEMENTARY INFORMATION: This 
notice has been reviewed in conformity 
with Executive Order 12291 and 
Departmental Regulation 1512-1 and has 
been classified as “not major.” This 
action has been classified “not major” 
since the determinations will not result 
in: (1) An annual effect on the economy 
of $100 million or more; (2) a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State or local governments, or 
geographical region; or (3) significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation, the environment or the 
ability of United States-based 
enterprises to compete. with foreign- 
based enterprises in domestic or export 
markets. = 

This program/activity is not subject to 
the provisions of Executive Order 12372 
which requires intergovernmental 
consultation with State and local 
officials. See the Notice related to 7 CFR 


Part 3015, Subpart V, published at 48 FR 
28115 (June 24, 1983). 

It has been determined that the 
Regulatory Flexibility Act is not 
applicable to this notice since CCC is 
not required by 5 U.S.C. 553 or any other 
provision of law to publish a notice of 
proposed rulemaking with respect to the 
subject matter of this notice. 

It has been determined by an 
environmental evaluation that this 
action will have no significant impact on 
the quality of the human environment. 
Therefore, neither an environmental 
assessment nor an Environmental 
Impact Statement is needed. 

The Commodity Credit Corporation 
Charter Act (15 U.S.C. 714 et seq.) 
provides authority for CCC to conduct a 
number of operations to stabilize, 
support, and protect farm income and 
prices. CCC is authorized to carry out 
such activities as making price support 
available with respect to various 
agricultural commodities, removing and 
disposing of surplus agricultural 
commodities, exporting or aiding in the 
exportation of agricultural commodities, 
and procuring agricultural-commodities 
for sale both in the domestic market and 
abroad. 

Section 4(h) of the CCC Charter Act 
provides that the CCC shall not acquire 
real property in order to provide storage 
facilities for agricultural commodities 
unless CCC determines that private 
facilities for the storage of such 
commodities are inadequate. Further, 
section 5 of the CCC Charter Act 
provides that in carrying out the 
Corporation's purchasing and selling 
operations, and in warehousing, 
transporting, or handling of agricultural 
commodities, CCC is directed to use, to 
the maximum extent practicable, the 
usual and customary channels, facilities, 
and arrangements of trade and 
commerce. 

Section 10 of the United States 
Warehouse Act, as amended (7 U.S.C. 
251), provides that the Secretary of 
Agriculture shall charge, assess, and 
cause to be collected user fees with 
respect to all warehouses licensed under 
the United States Warehouse Act 
(USWA). The user fees are paid by 
federally licensed warehousemen to the 
Agricultural Stabilization and 
Conservation Service (ASCS) to defray 
the costs which are incurred with 
respect to: (1) Warehouse examinations 
under the USWA: (2) licenses issued to 
classify, inspect, grade, sample, or weigh 
agricultural commodities stored or to be 
stored under the USWA; and (3) 
warehouse licenses issued, amended, 
modified, extended, or reinstated under 
the USWA. CCC contracts with 
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federally licensed warehouses and 
others in the conduct of its business and 
requires the periodic examination of all 
federally licensed warehouses which are 
the subject of a storage agreement with 
CCC. Because similar warehouse 
examination services are required for 
other warehousemen having a storage 
agreement with CCC, it was determined 
that CCC should collect an annual 
contract fee to offset the costs resulting 
from the periodic examinations of those 
warehouses. CCC now coilects an 
annual contract fee from warehousemen 
having a storage contract with CCC who 
do not have a Federal warehouse 
license or who do not have a Staite 
warehouse license issued by a State 
having a cooperative agreement with 
CCC for warehouse examination 
services. 


A notice of proposed determination 
was published in the Federal Register on 
April 26, 1985 (50 FR 16526) which 
requested comments on the proposed 
schedule of fees to be charged 
warehousemen by CCC for the 1985-86 
contract year and the method for 
determining such fees. During the 30.day 
period, two comments were received, 
one from a State agency and one from a 
National Association. The State agency 
found the 12 percent reduction in fees 
due to cost savings to be a positive 
action. The State agency believes that 
the new method for determining fees 
was more appropriate and equitable. 
The National Association submitted the 
results of a poll of its membership. Of 
the 15 respondents to the Nationa! poll 
concerning our proposed fees, 10 
respondents favored our proposal, 4 
opposed it, and 1 had no view. No 
reasons or additional comments were 
included. 

After reviewing the comments 
received, it has been determined that 
the fee schedule and method for fee 
determination as proposed by CCC in 
the notice of proposed determination 
will be adopted for the 1985-86 contract 
year. 


Determination 


The fees set forth in the following 
schedule will be collected by the 
Commodity Credit Corporation (CCC) 
from warehousemen who have a storage 
contract with CCC but who do not have 
a Federal warehouse license or a State 
warehouse license issued by a State 
having a cooperative agreement with 
CCC for warehouse examination 
services. 
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Fee SCHEDULE 


Location grain capacity (bushels) 


i 


8 


REBseegeses 


7,500,001 to 10,000,000... 
10,000,0001 + 


The location capacity shall be 
determined by the Secretary of 
Agriculture and shall be the capacity of 
a fully functional facility operated as a 
public warehouse or functional unit of a 
group of warehouses usually within the 
same town or freight tariff point. A 
functional facility is one which could 
operate independently if it was 
separated from other facilities in the 
merger. Any outlying unit which is not a 
fully functional facility would have its 
capacity included as part of the 
combined capacity of the nearest fully 
functional operating location. 

The annual contract fee shall be the 
sum total of the fees for all functional 
units within the warehouse code and 
shall be assessed as required in the 
applicable storage agreement. 

Signed at Washington, D.C. on August 9, 
1985. 


Milton J. Hertz, 

Acting Executive Vice President, Commodity 
Credit Corporation. 

[FR Doc. 85-19288 Filed 8-13-85; 8:45am] 
BILLING CODE 3410-05-M 


Forest Service, Inyo National Forest 


Mono Basin National Forest Scenic 
Area Advisory Board; Meeting 


The Mono Basin National Forest 
Scenic Area Advisory Board will meet 
at 8:30 a.m. on August 28, 1985, at the 
Lee Vining Presbyterian Church, Lee 
Vining, California. The agenda of the 
meeting will include: Minor Boundary 
Revisions, Interim Management Plan, 
and Update by the District Ranger. 

The meeting will be open to the 
public. Persons who wish to attend and 
make oral presentation should notify 
Eugene E. Murphy, Forest Supervisor, 
Inyo National Forest, 873 N. Main Street, 
Bishop, California, 93514, Telephone: 
(619) 873-5841. Written statements may 
be filed with the Committee before or 
after the meeting. 


The Committee has established the 
following rules for public participation: 
After the Board has completed 
discussion of each topic, the public will 
be allowed time for questions or 
comment. 


Dated: August 7, 1985. 
Leon R. Silberberger, 
Acting Forest Supervisor. 
[FR Doc. 85-19318 Filed 8-13-85; 8:45 am] 
BILLING CODE 3410-11-M 


Packers and Stockyards 
Administration 


Deposting of Stockyards 


It has been ascertained, and notice is 
hereby given, that the livestock markets 
named herein, originally posted on the 
respective dates specified below as 
being subject to the Packers and 
Stockyards Act, 1921, as amended (7 
U.S.C. 181 et seq.), no longer come 
within the definition of a stockyard 
under said Act and are, therefore, no 
longer subject to the provisions of the 
Act. 


‘acility No. a ee Date of posting 


IN-131 Reynolds Livestock Auction, | June 11, 1959. 
Reynolds, Indiana. 

KS-155 Circle L Livestock Sales, Lib- 
eral, Kansas. 


KY-139 New Farmers Stockyards of 


Apr. 13, 1961. 
Sept. 20, 1985. 
Columbia, Jan. 6, 1959. 
May 14, 1959. 
- | Oct. 2, 1982. 
Nov. 10, 1059. 


WV-107 Mannington Livestock Sales | Nov. 9, 1959. 


Co., inc., Mannington, West Virginia. 


Notice or other public procedure has 
not preceded promulgation of the 
foregoing rule. There is no legal 
justification for not promptly deposting 
a stockyard which is no longer within 
the definition of that term contained in 
the Act. 

The foregoing is in the nature of a 
change relieving a restriction and may 
be made effective in less than 30 days 
after publication in the Federal Register. 
This notice shall become effective upon 
publication in the Federal Register. 


(42 Stat. 159, as amended and supplemented; 
7 U.S.C. 181 et seg.) 


Done at Washington, D.C., this 8th day of 
August, 1985. 


Harold W. Davis, 

Director, Livestock Marketing Division. 
[FR Doc. 85-19323 Filed 8-13-85; 8:45 am] 
BILLING CODE 3410-KD-M 


Soil Conservation Service 


Whitesand-Greens Creeks Watershed, 
Mi 


AGENCY: Soil Conservation Service, 
Agriculture. 


ACTION: Notice of a Finding of No 
Significant Impact. 


SUMMARY: Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969; the Council on 
Environmental Quality Guidelines (40 
CFR Part 1500); and the Soil 
Conservation Service Guidelines (7 CFR 
Part 650); the Soil Conservation Service, 
U.S. Department of Agriculture, gives 
notice that an environmental impact 
statement is not being prepared for the 
Whitesand-Greens Creeks Watershed, 
Jefferson Davis and Lawrence Counties, 
Mississippi. 

FOR FURTHER INFORMATION CONTACT: 
A. E. Sullivan, State Conservationist, 
Soil Conservation Service, 100 West 
Capitol Street, Suite 1321, Federal 
Building, Jackson, Mississippi 39269, 
telephone 601-960-5205. 


SUPPLEMENTARY INFORMATION: The 
environmental assessment of this 
federally assisted action indicates that 
the projects will not cause significant 
local, regional, or national impacts on 
the environment. As a result of these 
findings, A. E. Sullivan, State 
Conservationist has determined that the 
preparation and review of an 
environmental impact statement are not 
needed for this project. 

The project concerns a plan for flood 
control and watershed protection. The 
planned works of improvement include 
one (4) floodwater retarding structure, 
one (1) sediment control structure, and 
accelerated technical assistance for land 
treatment. 

The Notice of a Finding of No 
Significant Impact (FONSI) has been 
forwarded to the Environmental 
Protection Agency and to various 
Federal, State, and local agencies and 
interested parties. A limited number of 
copies of the FONSI are available to fill 
single copy requests at the above 
address. Basic data developed during 
the environmental assessment are on 
file an may be reviewed by contacting 
A. E. Sullivan. 

No administrative action on 
implementation of the proposal will be 
taken until 30 days after the date of this 
publication in the Federal Register. 


Dated: August 6, 1985. 

“(This activity is listed in the Catalog of 
Federal Domestic Assistance under No. 
10.904—Watershed Protection and Flood 
Prevention—and is subject to the provisions 
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of Executive Order 12372 which requires 
intergovernmental consultation with State 
and local officials.)” 

A. E. Sullivan, 

State Conservationist. 

[FR Doc. 85-19317 Filed 8-13-85; 8:45 am] 
BILLING CODE 3410-16-M 


COMMISSION ON CIVIL RIGHTS 


New Hampshire Advisory Committee; 
Agenda of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the New Hampshire 
Advisory Committee to the Commission 
will convene at 7:00 p.m. and adjourn at 
9:00 p.m. on September 11, 1985, at the 
New Hampshire Bar Association Office, 
18 Centre Street, Concord, New 
Hampshire. The purpose of the meeting 
is to provide an orientation for new 
committee members, hear a report on 
the National State Advisory Committee 
Chairs Conference, and engage in 
project planning for FY 86. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson, Robert A. 
Wells or Jacob Schlitt, Director of the 
New England Regional Office at (617) 
223-4671, (TDD 617/223-0344). 

The meeting will be conducted 
pursuant to the provisions of the rules 
and regulations of the Commission. 


Dated at Washington, D.C., August 8, 1985. 
Bert Silver, 
Assistant Staff Director for Regional 
Programs. 
[FR Doc. 85-19271 Filed 8-13-85; 8:45 am] 
BILLING CODE 6335-01-M 


Rhode Island Advisory Committee; 
Agenda of Public Meeting 


Notice is hereby given, pursuant to the 
provisions of the Rules and Regulations 
of the U.S. Commission on Civil Rights, 
that a meeting of the Rhode Island 
Advisory Committee to the Commission 
will convene at 12:00 noon and adjourn 
at 2:00 p.m. on September 11, 1985, at the 
Girl Scouts of Rhode Island, Inc., 
Council Offices, 125 Charles Street, 
Providence, Rhode Island. The purpose 
of the meeting is to continue program 
planning for FY85. 

Persons desiring additional 
information, or planning a presentation 
to the Committee, should contact 
Committee Chairperson, David Sholes or 
Jacob Schlitt, Director of the New 
England Regional Office at (617) 223— 
4671, (TDD 617/223-0344). 


The meeting will be conducted 
pursuant to the provisions of the Rules 
and Regulations of the Commission. 

Dated at‘Washington, D.C., August 8, 1985. 
Bert Silver, 


Assistant Staff Director for Regional 
Programs. 


[FR Doc. 85-19272 Filed 8-13-85; 8:45 am] 
BILLING CODE 6335-01-M 


DEPARTMENT OF COMMERCE 


international Trade Administration 
[C-517-501] 


Carbon Steel Wire Rod From Saudi 
Arabia; Postponement of Preliminary 
Countervailing Duty Determination 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 


ACTION: Postponement of Preliminary 


Countervailing Duty Determination. 


SUMMARY: The Department of 
Commerce is postponing its preliminary 
determination in the countervailing duty 
investigation of carbon steel wire rod 
from Saudi Arabia. We intend to issue 
this determination not later than 
November 12, 1985. 

EFFECTIVE DATE: August 14, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Jack Davies or Mary Martin, Office of 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 


‘Washington, D.C. 20230, telephone: (202) 


377-1785 or 377-3464. 

SUPPLEMENTARY INFORMATION: On July 
2, 1985, the Department initiated a 
countervailing duty investigation on 
carbon steel wire rod from Saudi 
Arabia. The notice stated that we would 
issue our preliminary determination on 
or before September 5, 1985 (49 FR 4709). 

This investigation covers a broad 
range of alleged subsidy practices which 
are are complex in nature. These 
programs also raise novel issues which 
have never before been subject to a 
countervailing duty investigation, as this 
is the first case involving Saudi Arabia. 

We have determined that the 
government of Saudia Arabia and the 
other parties concerned are cooperating 
and that additional time is necessary to 
make the preliminary countervailing 
duty determination. 

For these reasons, we determine that 
this investigation is extraordinarily 
complicated in accordance with section 
703(c)(1)(B)(i) of the Act, and that 
additional time is necessary to make 
this preliminary determination in 
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accordance with section 703(c){1}(B){ii) 
of the Act. We intend to issue the 
preliminary determination not later than 
November 12, 1985. 

This notice is published pursuant to 
section 703(c)(2) of the Act. 


Gilbert B. Kaplan, 


Acting Deputy Assistant Secretary for Import 
Administration. 


August 8, 1985. 


[FR Doc. 85-19326 Filed 8-13-85; 8:45 am] 
BILLING CODE 3510-DS-M 


[C-549-501] 


Final Affirmative Countervailing Duty 
Determination and Countervailing Duty 
Order; Certain Circular Welded Carbon 
Steei Pipes and Tubes From Thailand 


AGENCY: Import Administration, 
International Trade Administration, 
Commerce. 


ACTION: Notice. 


SUMMARY: We determine that certain 
benefits which constitute bounties or 
grants within the meaning of the 
countervailing duty law are being 
provided to manufacturers, producers, 
or exporters in Thailand of certain 
circular welded carbon steel pipes and 
tubes (pipes and tubes). The estimated 
net bounty or grant is 1.09 percent ad 
valorem during the review period. 
However, we have verified that, after 
the review period, an exporter of pipes 
and tubes received Tax Certificates for 
Exports based on exports to the United 
States during the review pericd; 
therefore, we are adjusting the cash 
deposit rate to reflect the receipt of 
benefits under this program. We are 
directing the U.S. Customs Service to 
continue to suspend liquidation of all 
entries of certain circular welded carbon 
steel pipes and tubes from Thailand that 
are entered, or withdrawn from 
warehouse, for consumption on or after 
June 3, 1985, and to require a cash 
deposit on entries or withdrawals from 
warehouse, for consumption, of these 
products made on or after the date of 
publication of this notice in the Federal 
Register in an amount equal to 1.79 
percent ad valorem. 


EFFECTIVE DATE: August 14, 1985. 


FOR FURTHER INFORMATION CONTACT: 
Mary Martin or Rick Herring, Office of 
Investigations, Import Administration, 
International Trade Administration, U.S. 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington, D.C. 20230; Telephone: 
(202) 377-3464 and (202) 377-0187. 
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SUPPLEMENTARY INFORMATION: 
Final Determination 

Based upon our investigation, we 
determine that certain benefits which 
constitute bounties or grants within the 
meaning of section 303 of the Tariff Act 
of 1930, as amended (the Act), are being 
provided to manufacturers, producers, 
or exporters in Thailand of certain 
circular welded carbon steel pipes and 
tubes. The following programs are 
determined to confer bounties or grants: 

¢ Export Packing Credits. 

* Tax Certificates for Exports. 

We estimate the net bounty or grant 
to be 1.09 percent ad valorem during the 
review period. However, we have 
verified that, after the review period, an 
exporter of pipes and tubes received 
Tax Certificates for Exports based on 
exports to the United States during the 
review period; therefore, we are 
adjusting the cash deposit rate upward 
to 1.79 percent ad valorem to reflect the 
receipt of benefits under this program. 


Case History 


On February 28, 1985, we received a 
petition filed by the Committee on Pipe 
& Tube Imports (CPTI), its 
subcommittees on standard and line 
pipe, and the companies that are 
members of those subcommittees, with 
respect to certain welded carbon steel 
pipes and tubes. In compliance with the 
filing requirements of § 355.26 of the 
Commerce Regulations (19 CFR 355.26), 
the petition alleged that manufacturers, 
producers, or exporters in Thailand of 
certain circular welded carbon steel 
pipes and tubes receive bounties or 
grants within the meaning of section 303 
of the Act. 

The petition, as originally filed, 
covered both standard pipe and tube, 
which is defined in the “Scope of 
Investigation” section of this notice, and 
line pipe. By amendment dated March 
12, 1985, petitioners clarified that the 
petition was being filed by the standard 
pipe subcomittee and the line pipe 
subcommittee of the CPTI, and by 
individual manufacturers of standard 
pipe and tube and line pipe. By 
amendment dated March 14, 1985, 
petitioners withdrew the portion of the 
petition dealing with line pipe. 

We found that the petition contained 
sufficient grounds upon which to initiate 
a countervailing duty investigation, and 
on March 20, 1985, we initiated such an 
investigation (50 FR 12062). We stated 
that we expected to issue a preliminary 
determination by May 24, 1985. We also 
stated in our initiation notice that the 
subcommittee on standard pipe and tube 
and the individual manufacturers of 
standard pipe and tube had standing to 
file the petition with respect to standard 


pipe and tube, and that the 
subcommittee on line pipe did not have 
standing with respect to standard pipe 
and tube because a majority of its 
membership does not produce standard 
pipe and tube. 

Since Thailand is not a “country 
under the Agreement” within the 
meaning of section 701(b) of the Act and 
the merchandise being investigated is 
dutiable, section 303(a)(1) and (b) of the 
Act apply to this investigation. 
Accordingly, petitioners are not required 
to allege that, and the United States 
International Trade Commission is not 
required to determine whether, imports 
of this merchandise cause or threaten 
material injury to a United States 
industry. 

We presented a questionnaire to the 
government of Thailand in Washington, 
DC, on March 29, 1985. The response to 
our questionnaire was received on May 
3, 1985. 

On April 15, 1985, United States Steel 
Corporation (U.S. Steel) became a party 
to the proceeding. 

On June 3, 1985, we published our 
preliminary determination that benefits 
constituting bounties or grants are being 
provided to manufacturers, producers, 
or exporters in Thailand of pipes and 
tubes (50 FR 23331). Our notice of 
preliminary determination gave 
interested parties an opportunity to 
submit oral and written views. 
Petitioners and respondents requested a 
hearing, but both parties subsequently 
withdrew their requests. We have 
received written views from interested 
parties and have taken them into 
consideration in this determination. We 
conducted verification of the responses 
of the government of Thailand and the 
pipe and tube companies between June 3 
and June 13, 1985 in Thailand. 


Scope of the Investigation 


The products under investigation are 
circular welded carbon steel pipes and 
tubes, with an outside diameter of .375 
inch or more but not over 16 inches, of 
any wall thickness, and currently 
classifiable in the Tariff Schedules of 
the United States Annotated (TSUSA). 
under items 610.3231, 610.3234, 610.3241, 
610.3242, 610.3243, 610.3252, 610.3254, 
610.3256, 610.3258 and 610.4925. These 
products, commonly referred to in the 
industry as standard pipe or structural 
tubing, are produced to various ASTM 
specifications, most notably A-120, A- 
53, and A-135. 


Analysis of Programs 


Throughout this notice, we refer to 
certain general principles applied to the 
facts of this investigation. These 
principles are described in the 
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“Subsidies Appendix” attached to the 
notice of “Cold-Rolled Carbon Steel 
Flat-Rolled Products from Argentina; 
Final Affirmative Countervailing Duty 
Determination and Countervailing Duty 
Order,” which was published in the 
April 26, 1984, issue of the Federal 
Register (49 FR 18006). 

For purposts of this determination, 
the period for which we are measuring 
bounties or grants (the review period) is 
calendar year 1984. 

There was only one Thai producer of 
circular welded carbon steel pipes and 
tubes (pipes and tubes) that exported 
pipes and tubes to the United States 
during the review period: Thai Steel Pipe 
Industry Company. 

Based upon our analysis of the 
petition and the response to our 
questionnaire, our verification, and 
written comments.received from 
interested parties, we determine the 
following: 


I. Programs Determined To Confer 
Bounties or Grants 


We determine that bountis or grants 
are being provided to manufacturers, 
producers, or exporters in Thailand of 
pipes and tubes under the following 
programs. 


A. Export Packing Credits 


_ Petitioners allege that producers and 
exporters of pipes and tubes receive 
preferential export financing. Export 
packing credits are short-term loans 
used for either pre-shipment or post- 
shipment financing. These loans, which 
are provided through commercial banks, 
can be rediscounted at the Bank of 
Thailand through its export refinancing 
facility. Under the “Regulations 
Governing the Rediscount of Promissory 
Notes Arising from Exports” (B.E. 2514), 
the commercial banks charge the 
borrower a maximum of seven percent 
interest per annum for the export credit. 
and then the bank rediscounts these 
loans at five percent interest with the 
Bank of Thailand. On October 1, 1984, 
the discount rate was increased to nine 
percent and the rediscount rate was 
increased to seven percent. These loans 
are provided in baht for up to 180 days. 

When a company receives an export 
packing credit on a sale, it msut present 
the bank evidence that the sale has been 
exported by the due date of the loan. If 
such evidence is not presented, the 
company is charged an 11 percent 
interest penalty on the total amount of 
the loan. If the company can prove that 
the sale has been exported within 60 
days after the due date, then the 11 
percent interest penalty is refunded. If 
the company does not export within that 
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time period, it cannot receive a refund or 
the interest penalty. This penalty is 
charged to insure that companies only 
take out packing credits to finance 
actual export sales. 

Because only exporters are eligible for 
these loans, we determine that they are 
countervailable to the extent that they 
are provided at preferential rates. As the 
benchmark for short-term loans, it is our 
practice to use the national average 
commercial interest rate or the most 
comparable, predominant commercial 
interest rate for short-term financing. 
For purposes of this determination, we 
are using a weighted-average interest 
rate as calculated from verified 
information we obtained at the Bank of 
Thailand for short-term domestic loans, 
bills, and overdrafts. 

Comparing this weighted-average 
interest rate to the rate charged on 
export packing credits, we find that the 
rate on export packing credits is 
preferential. However, with regard to 
export packing credits on which the 11 
percent penalty was charged and not 
refunded, the interest rate is not 
preferential because the addition of the 
panelty charge to the interest rate of the 
packing credit results in a rate that is 
higher than the commercial benchmark 
interest rate. . 

During the review period, Thai Steel 
Pipe received export packing credits on 
exports of pipes and tubes to the United 
States on which penalties were charged 
but refunded; thus, Thai Steel Pipe 
received packing credits at preferential 
interest rates. Applying the weighted- 
average commercial bank interest rate 
as the benchmark, we calculated an 
estimated net bounty or grant or 1.09 
percent ad valorem for exports to the 
United States. 


B. Tax Certificates for Exports 


Petitioners allege that producers and 
exporters of pipes and tubes benefit 
from an excessive remission of indirect 
taxes and import duties on their exports. 
The government of Thailand issues tax 
certificates to exporters to rebate 
indirect taxes and import duties on 
inputs into the exported product. The 
rebates are authorized under two 
programs. 

In 1981, a program for rebating 
indirect taxes and import duties was 
implemented through the “Tax and Duty 
Compensation of Exported Goods 
Produced in the Kingdom Act” 
(hereinafter the Tax and Duty Act). The 
rebate rates under the Tax and Duty Act 
are computed on the basis of a 1975 
input/output (I/O) study. The statistical 
base for the I/O study was updated in 
1980. Using the I/O study, the Thai 
Ministry of Finance computes the value 


of total inputs (both imports and local 
purchases) at ex-factory prices. It also 
calculates the import duties and indirect 
taxes on each input. The Ministry then 
calculates two rebate rates established 
under the Tax and Duty Act: A “full” 
rebate rate that includes both import 
duties and indirect taxes, and a 
“normal” rebate rate which only 
includes indirect taxes. The normal 
rebate rate is claimed when firms 
participate in Thailand’s individual 
customs duty drawback program, duty 
exemption programs on imported raw 
materials, or when firms do not use 
imported materials in the production 
process. The full or normal rebate rate, 
as appropriate, is then applied to the 
FOB value of the export to determine the 
amount of rebate that will be provided. 
Under the Tax and Duty Act the rebates 
are paid to companies through tax 
certificates which can be used to pay 
other tax liabilities. These tax 
certificates can also be transferred to 
other companies which can use them to 
pay their tax liabilities. The current 
rebate rates on 99 covered products are 
listed in the “Notification of the Ministry 
of Finance” No. Or. 1/2524.-Thai Steel 
Pipe receives tax certificates at the 
normal rebate rate because it 
participates in the customs duty 
drawback program. 

The alternative program authorizing 
the rebate of indirect taxes is the 
‘“‘Announcment of the Ministry of 
Finance” No. 256/2524. This rebate 
authorization was announced in 1971 
and revised in 1978. This “flat rate 
rebate” is available only to exporters of 
galvanized steel pipe with coupling, 
which is not a product under 
investigation; the flat rate rebate also 
was not used by the producer who 
exported pipes and tubes during the 
review period. Accordingly, for this 
determination, we have considered only 
the rebate program provided through the 
Tax and Duty Act. 

In our countervailing duty 
investigation of Certain Apparel from 
Thailand, we examined rebates under 
the Tax and Duty Act (50 FR 9818). We 
found that the program was intended to 
rebate indirect taxes and import duties 
and that the rebate rates had been 
reasonably calculated. However, to the 
extent that the program rebated indirect 
taxes and import duties on non- 
physically incorporated inputs, the 
remissions were excessive. 

Therefore, to determine whether and 
the extent to which the tax certificates 
confer an excessive remission of 
indirect taxes, we calculated the indirect 
tax incidence on physically incorporated 
inputs at FOB prices. We then compared 
the percentage by which the authorized 
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rebate exceeds the allowable rebate. 
Using this methodology, the overrebate 
equals to 0.70 percent. 

Tax certificates were not received 
during the review period. However, we 
verified that after the review period 
Thai Steel Pipe received tax certificates 
based on exports of pipes and tubes to 
the United States that occurred during 
the review period. Since the receipt of 
these tax certificates constitutes initial 
usage of the program by a Thai exporter 
with regard to exports to the U.S. of 
pipes and tubes, and since we are able 
to quantify the countervailable benefits 
of this program, we are adjusting the 
cash deposit rate by 0.70 percent ad 
valorem to reflect receipt of the tax 
certificates. 


Il. Programs Determined Not To Be 
Used 


We determine that the manufacturers, 
producers or exporters in Thailand of 
pipes and tubes do not use the following 
programs. 


A. Investment Promotion Act 


Petitioners allege that producers and 
exporters of the products under 
investigation receive benefits under the 
Investment Promotion Act. The 
Investment Promotion Act (B.E. 2520} of 
1977 provides incentives for investment 
to promote development of the Thai 
economy. Administered by the Board of 
Investment Promotion Act authorizes 
the exemption of import duties and 
certain taxes. We verified that Thai 
Steel Pipe did not receive benefits under 
this program. 


B. Export Processing Zones 


In 1979, Export Processing Zones were 
authorized through the “Industrial 
Estates Authority of Thailand Act” (B.E. 
2522). One export processing zone has 
been set up in Thailand. We verified 
that Thai Steel Pipe is not located in an 
export processing zone. 


C. Rediscount of Industrial Bills 


Petitioners allege that producers and 
exporters of the product under 
investigation receive benefits from the 
rediscount of industrial bills. The Bank 
of Thailand authorizes rediscounts for 
short-term promissory notes arising from 
industrial activity. The Bank of 
Thailand’s “Regulations Governing the 
Rediscount of Promissory Notes Arising 
from Industrial Undertakings” permit 
commercial banks to rediscount short- 
term promissory notes for industrial 
purchases. These industrial promissory 
notes are also called industrial bills. We 
verified that Thai Steel Pipe did not use 
this program. 
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D. Electricity Discounts for Exporters 


Petitioners allege that exporters of the 
products under investigation receive 
discounts of electricity charges. The 
three electricity authorities in Thailand 
provide a discount of 20 percent of the 
electricity rates charged to producers of 
export products. The discount is 
calculated as a credit which is deducted 
from each company's electric bill. We 
verified that Thai Steel Pipe did not use 
this program. 


E. Assistance to Trading Companies 


Petitioners allege that trading 
companies in Thailand receive benefits 
under the Investment Promotion Act. In 
1978 the Board of Investment authorized 
certain incentives to eligible trading 
companies under section 36 of the 
Investment Promotion Act. These 
incentives included duty exemption for 
both raw materials and essential 
materials used in export production, 
exemptions of certain business taxes, * 
double deduction of foreign marketing 
expenses for income tax purposes and 
permission to maintain foreign currency 
accounts. We verified that Thai Stee] 
Pipe did not export through Thai trading 
companies. 


F. Tax Exemption for promoted 
Industries 


Petitioners allege that “Promoted” 
industries are exempt from certain sales 
taxes. We verified that this benefit is 
part of the Investment Promotion Act 
and that Thai Steel Pipe is not registered 
as a promoted company under this Act. 


G. Export Promotion Fund 


U.S. Steel, an interested party, alleged 
that pipe and tube exporters may have 
received benefits from the Export 
Promotion Fund. The Export Promotion 
Fund provides financing for export 
promotion activities such as marketing 
research and trade fairs and exhibits. 
We verified that Thai Stee] Pipe did not 
receive benefits from the Export 
Promotion Fund. 


Petitioners’ Comments 


Comment 1: The Department should 
include the benefits of an export packing 
credit that was received outside the 
review period in determining the cash 
deposit rate established for the Export 
Packing Credit program. 

DOC Position: We have determined 
the net bounty or grant conferred by this 
program upon pipes and tubes exported 
during the review period, as is our 
normal practice. Petitioners have not 
provided us wiih sufficient reason for 
departing from this practice and 
determining the benefit from this 
program with respect to merchandise 


exported outside our review period. 
Also see our response to respondents’ 
Comment 5. 

Comment 2: The Department should 
not include foreign currency loans in the 
calculation of a weighted-average 
commercial benchmark. 

DOC Position: The benchmark used in 
determining the benefit of export 
packing credits does not include foreign 
currency loans. Our benchmark is 
calculated using short-term domestic 
loans, bills, and overdrafts. All of these 
types of short-term financing are baht- 
denominated. 

Comment 3: The Department, when 
calculating the benefit received under 
the Export Packing Credit program, 
should allocate the entire benefit of all 
export packing credits over all exports, 
and then calculate the net subsidy on 
those exports destined for the United 
States. 

DOC Position: It has been our 
consistent practice to segregate benefits, 
whenever possible, that are attributable 
to exports to the United States. In the 
case of this program, we were able to 
segregate export credits received for 
U.S. sales of pipes and tubes. Therefore, 
we attributed the total benefit of these 
loans over total U.S. exports during the 
review period. 

Comment 4: Flourite and basic 
industrial chemicals are not physically 
incorporated items and, therefore, 
rebate of taxes on these items should be 
included in determining the amount of 
overrebate of indirect taxes under the 
Tax Certificates for Exports program. 

DOC Position: All items not 
physically incorporated were included 
in our calculation of the amount of 
overrebate of indirect taxes under this 
program. This included flourite and 
basic industrial chemicals. Respondents 
provided no documentation to show that 
flourite and industrial chemicals are 
physically incorporated, therefore, they 
were not included in our calculation of 
the allowable rebate. 

Comment 5: The Department should 
determine the actual amount of indirect 
taxes paid by Thai Steel Pipe in order to 
determine the amount of overrebate of 
indirect taxes under the Tax Certificates 
for Exports program. 

DOC Position: We disagree. This 
rebate program, as operated by the 
government of Thailand, does not 
operate on a company-specific basis. 
The method used by the Thai 
government to establish the amount of 
rebate is on an industry-wide basis. We 
have stated that when determining an 
overrebate of indirect taxes our 
calculation of the overrebate should be 
based on the rebate structure of the 
government (see, “Final Affirmative 
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Countervailing Duty Determination and 
Countervailing Duty Order: Certain 
Apparel from Thailand” (50 FR 9818)). 
Therefore, in determining the amount of 
overrebate of indirect taxes, we 
calculated the amount of tax rebate on 
items not physically incorporated in the 
subject merchandise based upon the 
Thai government's industry-wide study 
of indirect tax incidence. Also see our 
position to Respondents’ Comment 6. 


Respondents’ Comments 


Comment 1: The Department should 
take into account the payment of 
penalty interest on export packing 
credits when determining whether the 
loans provide countervailable benefits. 

DOC Position: We have done so. See 
our discussion of export packing credits 
in the section “Programs Determined To 
Confer Bounties Or Grants.” 

Comment 2: During the review period 
the Bank of Thailand required exporters 
to enter into fixed forward exchange 
contracts as a precondition to the 
receipt of a packing credit loan. 
Therefore, the Department should 
include the exchange cost incurred on 
certain packing credit loans in its 
determination of whether the loans have 
been given at an interest rate below the 
benchmark rate. 

DOC Position: All those packing 
credit loans for which the company 
incurred exchange losses were also 
subject to a penalty interest of 11 
percent for late shipment or non- 
shipment. The interest rate on those 
packing credits plus the additional 11 
percent penalty is above our benchmark 
rate and did not provide a 
countervailable benefit to the company. 
Therefore, the issue of exchange costs is 
moot. 

Comment 3: The effective interest rate 
on loans where interest is paid in 


-advance is higher than the rate on loans 


where interest is paid on the repayment 
date. Therefore, the Department should 
use the effective rate of the packing 
credits when calculating the benefit of 
the loans. 

DOC Position: Because respondenis 
did not establish that the benchmark 
rate is an effective rate, we have 
assumed that it is a nominal rate. 
Therefore, we have compared it to the 
nominal interest rate (/.e., not reflecting 
prepayment) on export packing credits. 

Comment 4: The Department, in its 
calculation of a weighted-average 
commercial benchmark, should include 
interest rates on domestic bills. 

DOC Position: We agree. Our 
benchmark is comprised of the interest 
rates on bank overdrafts, short-term 
domestic loans and domestic bills. 
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Comment 5: The Department should 
determine that the Tax Certificates for 
Exports program did not provide any 
benefits to Thai pipe and tube exporters 
during the review period and, therefore, 
that the program was not used. 

DOC Position: Although tax 
certificates based on exports to the 
United States were not received by Thai 
exporters during the review period, we 
verified that Thai Steel Pipe has 
received tax certificates for exports of 
pipes and tubes to the United States. 
These certificates were received by Thai 
Steel Pipe after the review period, but 
before verification. Since we verified 
that the company has received these 
benefits applicable to U.S. exports, and 
we are able to quantify these benefits, 
we are adjusting the cash deposit rate 
for this program to reflect receipt of 
benefits from the program outside the 
review period. 

As discussed above, we did not adjust 
the bonding rate on the Export Packing 
Credit program to reflect receipt of 
packing credits outside the review 
period (see, petitioners’ Comment 1). 
This is because of the different 
circumstances surrounding the two 
programs. Export packing credits were 
used by Thai Steel Pipe during our 
review period. We have no reason to 
suspect that the level of benefits arising 
from that program during the review 
period is not representative of the 
benefits currently being received. Tax 
certificates, on the other hand, were not 
received during the review period. Yet, 
they were used subsequent to the 
review period for the first time with 
respect to exports to the U.S. Thus, it is 
reasonable to assume that current 
imports into the U.S. are benefiting from 
this program. 

In these circumstances, where 
benefits arising subsequent to the 
review period are being used for the first 
time and where the receipt of the benefit 
is verified, we deem it appropriate to 
adjust the cash deposit rate to reflect the 
level of benefits accruing to current 
imports. Where the program was used 
during the review period, however, and 
where there have been no changes in the 
program subsequent to our reivew 
period, the level of benefits found during 
the review period is the appropriate 
basis for calculating the countervailing 
duty rate. 

Comment 6: The Department, when 
determining the amount of overrebate of 
indirect taxes on exports of pipes and 
tubes, should compare the rebate rate 
received by the exporters (1.96 percent) 
to the amount of indirect taxes on 
physically incorporated inputs for the 
product group I/O 106, secondary steel 
products including pipes and tubes. 


DOC Position: Exporters of pipes and 
tubes receive a rebate under the Tax 
Certificates for Exports program of 1.96 
percent. This is the rebate rate - 
calculated by the government of 
Thailand based on the average indirect 
tax incidence for all products‘in export 
category CCCN 73 (iron and steel). 
There are four Input-Output categories 
covered by CCCN 73: I/O 105 (iron and 
steel), I-O 106 (secondary steel 
products), 

I/O 110 (structural meta! products), and 
I/O 111 {other fabricated metal 
products). Pipe and tube is included in I/ 
O 106. The average incidence of indirect 
taxes for each of the I/O categories is 
used to calculate the allowable rebate 
rate for CCCN 73. Since the calculation 
of the rebate of indirect taxes is based 
on all four I/O categories, we believe 
that the calculation of the overrebate 
should also be based on all four I/O 
categories. In any event, respondents 
were unable to demonstrate that the 
average incidence of indirect taxes on 
physically incorporated inputs in 1/O 
category 106 more accurately reflects 
the actual indirect tax incidence 
experience of pipe and tube exporters 
than the average incidence of indirect 
taxes on physically incorporated items 
in CCCN category 73. Therefore, to 
determine the amount of overrebate 
provided to pipe and tube exporters, we 
compared the authorized rebate rate 
received under CCCN 73 to the average 
incidence of indirect taxes on physically 
incorporated inputs for all four I/O 
categories which constitute CCCN 73. 


Verification 


In accordance with section 776(a) of 
the Act, we verified the data used in 
making our final determination. During 
verification we followed normal 
verification procedures, including 
meetings with government officials and 
inspection of accounting records of 
companies exporting pipes and tubes to 
the United States. 


Administrative Procedures 


We afforded interested parties an 
opportunity to present oral views in 
accordance with our regulations (19 CFR 
355.35). Neither of the parties decided to 
participate in a public hearing. In 
accordance with the Department's 
regulations (19 CFR 355.34(a)), written 
views have been submitted and 
considered in this determination. 


Suspension of Liquidation 


In accordance with section 703(d) of 
the Act, on June 3, 1985, we instructed 
the U.S. Customs Service to suspend 
liquidation of all entries of certain 
circular welded carbon stee! pipes and 
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tubes from Thailand. In accordance with 
section 706{a) of the Act, as of the date 
of publication of this notice in the 
Federal Register, the liquidation of all 
entries of this merchandise or 
withdrawals from warehouse for 
consumption, will continue to be 
suspended, and the Customs Service 
shall require a cash deposit for each 
such entry of the merchandise made on 
or after the date of publication of this 
notice in the Federal Register in the 
amount of 1.79 percent ad valorem and 
shall assess countervailing duties in 
accordance with section 706(a}{1) and 
751 of the Act. This suspension will 
remain in effect until further notice. 
This notice is published pursuant to 
sections 303, 705 and 706 of the Act (19 
U.S.C. 1303, 1671d and 1671e}. 
William T. Archey, 
Acting Assistant Secretary for Trade 
Administration. ~ 
Augusi 7, i985. 
[FR Doc. 85-19327 Filed 8-13-85; 8:45 am] 
BILLING CODE 3510-DS-m 


University of California; Décision on 
Application for Duty-Free Entry of 
Scientific Instrument 


This decision is made pursuant to 
section 6{c) of the Educational, 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub. L. 89-651, 
80 Stat. 897; 15 CFR Part 301). Related 
records can be viewed between 8:30 
a.m. and 5:00 p.m. in Room 1523, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 

Docket No. 84-109. Applicant: 
University of California, Livermore, CA 
94550. Instrument: Scanning Electron 
Microscope, Model.JSM-35CF with 
Accessories, Manufacturer: Joel, Ltd., 
Japan. Intended use: See notice at 49 FR 
17374. 

Comments: None received. 

Decision: Approved. No instrument of 
equivalent scientific value to the foreign 
instrument, for such purposes as it is 
intended to be used, is being 
manufactured in the United States. 

Reasons: The foreign article provides 
a 90° tilt eucentric goniometer stage and 
a guaranteed resolution of 15 
nanometers at a working distance of 39 
millimeters. The capability of the foreign 
instrument described above is pertinent 
to the applicant's intended purpose. We 
know of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign instrument for the 
applicant's intended use. 

We know of no other instrument or 
apparatus of equivalent scientific value 
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to the foreign instrument which is being 
manufactured in the United States. 


(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 


Frank W. Creel, 
Director, Statutory Import Programs Staff. 


[FR Doc. 85-19347 Filed 8-13-85; 8:45 am] 
BILLING CODE 3510-DS-M 


University of Nevada; Decision on 
Application for Duty-Free Entry of 
Scientific Instrument 


This decision is made pursuant to 
section 6(c) of the Educational, 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub. L. 89-651, 
80 Stat. 897; 15 CFR Part 301). Related 
records can be viewed between 8:30 AM 
and 5:00 PM in Room 1523, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 

Docket No. 85-086. Applicant: 
University of Nevada, Reno, Reno, NV 
89512. Instrument: Hand Held Ratioing 
Radio-meter System, Model HHRR with 
Accessories. Manufacturer: Barringer 
Research Limited, Canada. Intended 
use: See notice at 50 FR 9476. 

Comments: None received. 

Decision: Approved. No instrument of 
equivalent scientific value to the foreign 
instrument, for such purposes as it is 
intended to be used, is being 
manufactured in the United States. 

Reasons: The foreign instrument 
provides in situ reflectance ratioing 
spectral measurements with a field of 
view of 2.0 degrees by 2.0 degrees. The 
National Institutes of Health advises in 
its memorandum dated May 30, 1985 
that (1) the capability of the foreign 
instrument described above is pertinent 
to the applicant's intended purpose and 
(2) it knows of no domestic instrument 
or apparatus of equivalent scientific 
value to the foreign instrument for the 
applicant's intended use. 

We know of no other instrument or 
apparatus of equivalent scientific value 
to the foreign instrument which is being 
manufactured in the United States. 


(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel, 

Director. Statutory Import Programs Staff. 
(FR Doc. 85-19348 Filed 8-13-85; 8:45 am] 
BILLING CODE 3510-DS-M 


Yale University et al.; Applications for 
Duty-Free Entry of Scientific 
Instruments 


Pursuant to section 6(c) of the 
Educational, Scientific and Cultural 
Materials Importation Act of 1966 (Pub. 
L. 89-651; 80 Stat. 897; 15 CFR Part 301), 
we invite comments on the question of 
whether instruments of equivalent 
scientific value, for the purposes for 
which the instruments shown below are 
intended to be used, are being 
manufactured in the United States. 

Comments must comply with 
§ 301.5(a) (3) and (4) of the regulations 
and be filed within 20 days with the 
Statutory Import Programs Staff, U.S. 
Department of Commerce, Washington, 
DC 20230. Applications may be 
examined between 8:30 a.m. and 5:00 
p.m. in Room 1523, U.S. Department of 
Commerce, 14th and Constitution 
Avenue, NW., Washington, DC. 

Docket No. 85-044R. Applicant: Yale 
University, Dunham Laboratory, 10 
Hillhouse Avenue, New Haven, CT 
06520. 

Instrument: CO, Laser, Model TEA- 
601 with Accessories. Original notice of 
this resubmitted application was 
published in the Federal Register of 
January 8, 1985. 

Docket No. 85-227. Applicant: 
Northwestern University, 311 E. Chicago 
Avenue, Chicago, IL 60611. Instrument: 
Casting Machine. Manufacturer: Ohara, 
Japan. Intended Use: Studies of 
titanium-base alloys for dental 
prosthetic application. Application 
received by Commissioner of Customs: 
June 17,1985. - * 

Docket No. 85-238. Applicant: 
Georgetown University School of 
Medicine, Department of Anatomy, 3900 
Reservoir Road, N.W., Washington, DC 
20007. Instrument: Electron Microscope 
(Side Entry Goniometer), Model JEM- 
1200EX and Accessories. Manufacturer: 
JEOL. Limited, Japan. Intended use: 
Experiments to attain a better 
understanding of the biology of cells, 
leading to a more effective control of 
disease. Research will be conducted in 
the following areas: 

Cell biology of glomerular 
ultrafiltration. 

Protecting kidneys from ischemic 
injury. 

The role of the Sertoli cell in 
spermatogenesis (cell biology of testis 
and epididymis). 

Hormonal control of the testis. 

Infertility following vasectomy 
reversal. 

Spinal cord injury: Alterations in 
barrier permeability. 

Processing of acoustic information. 
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Immunoelectron microscopy studies of 
whole-mount cultured chromatophores. 

Ultrastructural development of 
antennal center. 

Standardized, reproducible spinal 
cord injury model. 

In addition the instrument will be 
used in the training of graduate students 
requiring fine structural work in their 
doctoral thesis research. Application 
received by Commissioner of Customs: 
July 12, 1985. 

Docket No. 85-239. Applicant: 
Polytechnic Institute of New York, 333 
Jay Street, Brooklyn, NY 11201. 
Instrument: Circular Dichroism 
Spectrophotometer, Model J-500A. 
Manufacturer: Japan Spectroscopic 
Company, Limited, Japan. Intended use: 
Studies of human and monkey eye 
vitreous samples and solutions of mode! 
compounds for the eye vitreous 
structure; namely, solution of 
polysaccharides, proteins and 
complexes thereof. Graduate students 
pursuing research studies for the 
Master's degree or Ph.D. in chemistry 
will be trained in the use of the article, 
and will perform the above research 
studies. Application received by 
Commissioner of Customs: July 12, 1985. 

Docket No. 85-240. Applicant: 
American Red Cross, 9312 Old 
Georgetown Road, Bethesda, MD 20814. 
Instrument: Circular Dichroism 
Spectrophotometer, Model J-500C. 
Manufacturer: Japan Spectroscopic 
Company, Limited, Japan. Intended use: 
Studies of plasma proteins including 
antithrombin III, C1-inhibitor, alpha 2- 
macroglobulin, protein C and Clq, r and 
s. The experiment to be conducted will 
include: 

(i) Examine the thermal denaturations 
of selected plasma proteins. 

(ii) Examine conformational! changes 
occurring in Clq, r and s, fibronectin and 
alpha 2M as a result of interaction with 
ligands, such as heparin and CA**. 

(iii) Examine conformational changes 
associated with the interaction of 
fibronectin and collagen chains. 

(iv) Examine the time dependent 
conformation changes associated with 
the reaction of alpha 2-macroglobulin 
with proteases and methylamine. 

(v) Examine conformational changes 
associated with the interaction of 
protein C with CA**, Zn?* and with 
protein S. 

Application received by 
Commissioner of Customs: July 12, 1985. 

Docket No. 85-241. Applicant: 
University of Texas Medical Branch at 
Galveston, 200 University Boulevard, 
Galveston, TX 77550-2772. Instrument: 
Electron Microscope, Model JEM-100CX 
with: Accessories. Manufacturer: JEOL 
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Co., Limited, Japan. Intended use: 
Studies of axons in mammalian nerves 
to better understand how nerves 
respond to injury and ultimately to 
improve therapy for various types of 
human nerve damage. The article will 
also be used to teach the effective use of 
the electron microscope in health 
related research. Application received 
by Commissioner of Customs: July 18, 
1985. 

Docket No. 85-242. Applicant: Eunice 
Kennedy Shriver Center for Mental 
Retardation, Incorporated, 200 Trapelo 
Road, Waltham, MA 02254. Instrument: 
Gas Chromatograph, Mass 
Spectrometer, Model MM70-250SE with 
Accessories. Manufacturer: VG 
Analytical Ltd., United Kingdom. 
Intended use: Studies of high molecular 
weight glycoconjugates including: 
complex neutral glycosphingolipids, 
gangliosides and oligosaccharides. 
Investigations will be conducted to 
determine the structure of biologically 
important cell surface gylcoconjugates 
and develop LC/MS methods for their 
analysis using a moving-belt type 
interface with CI and FAB ionization. 
Application received by Commissioner 
of Customs: July 18, 1985. 

Docket No. 85-243. Applicant: Tulane 
University, 2000 Percival Stern Hall, 
New Orleans, LA 70118. Instrument: 
Electron Microscope, Model 410LS with 
Accessories. Manufacturer: N.V. Philips, 
The Netherlands. Intended use: The 
instrument is intended to be used for 
such diverse projects as studies on: (1) 
Tapeworm membrane ultrastructure and 
its relationship to cytoskeletal elements; 
(2) cardiac muscle structure and 
development; (3) dystrophyic vs. normal 
skeletal muscle development; (4) 
regeneration of retinal tissues; (5) X-ray 
microanalysis of the elemental contents 
of various cellular inclusions, or of 
geological, or orthopedic specimens, etc. 
The instrument will also be used in a 
course in Electron Microscopy, which 
includes optical theory, instruciton in 
basic microtechnique and the 
application of transmission electron 
microscopy to a variety of research 
investigations in both the biological and 
physical sciences. Application received 
by Commissioner of Customs: July 22, 
1985. 

(Catalog of Federal Domestic Assistance 


Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 


Frank W. Creel, 

Direcior, Statutory Import Programs Staff. 
[FR Doc. 85-19349 Filed 8-13-85; 8:45 am] 
BILLING CODE 3510-DS-M 


Kent State University; Decision on 
Application for Duty-Free Entry of 
Scientific instrument 


This decision is made pursuant to 
section 6(c) of the Educational, 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub.-L. 89-651, 
80 Stat. 897; 15 CFR Part 301). Related 
records can be viewed between 8:30 
a.m. and 5:00 p.m. in Room 1523, U.S. 
Department of Commerce, 14th and 
Constitution Avenue NW., Washington, 
DC. 
Docket No.: 85-088. Applicant: Kent 
State University, Kent, OH 44242. 
Instrument: Automatic Recording 
Spectropolarimeter, Model J-500A with 
Accessories. Manufacturer: Japan 
Spectroscopic Company, Ltd., Japan. 
Intended use: See notice at 50 FR 7944. 

Comments: None received. 

Decision: Approved. No instrument of 
equivalent scientific value to the foreign 
instrument, for such purposes as it is 
intended to be used, is being 
manufactured in the United States. 

Reasons: The foreign instrument 
provides measurement of circular 
dichroism spectra and high frequency 
switching (50 000) times per second) 
between left- and right-circularly 
polarized light. The National Institutes 
of Health advises in its memorandum 
dated May 30, 1985 that (1) the 
capability of the foreign instrument 
described above is pertinent to the 
applicant's intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign instrument for the 
applicant’s intended use. 

We know of no other instrument or 
apparatus of equivalent scientific value 
to the foreign instrument which is being 
manufactured in the United States. 
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
{FR Doc. 85-19343 Filed 8-13-85; 8:45 am] 
BILLING CODE 35 10-DS-™ 


Michigan Technological University; 
Decision on Application for Duty-Free 
Entry of Scientific Instrument 


This decision is made pursuant to 
section 6(c) of the Educational, 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub. L. 89-651, 
80 Stat. 897; 15 CFR Part 301). Related 
records can be viewed between 8:30 
a.m. and 5:00 p.m. in Room 1523, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 
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Docket No. 85-115. Applicant: 
Michigan Technological University, 
Houghton, MI 49931. Instrument: 
Automated X-ray Diffractometer, Model 
D 500 and Accessories. Manufacturer: 
Siemens AG, West Germany. Intended 
use: See notice at 50 FR 13843. 

Comments: None received. 

Decision: Approved. No instrument of 
equivalent scientific value to the foreign 
instrument, for such purposes as it is 
intended to be used, is being 
manufactured in the United States. 

Reasons: The foreign instrument 
provides a photon counting efficiency 
that is better by a factor of about 100 
than that of conventional systems and 
an angular precision of 0.001 degrees 26 
(theta). The National Bureau of 
Standards advises in its memorandum 
dated June 12, 1985 and that (1) the 
capability of the foreign instrument 
described above is pertinent to the 
applicant's intended purpose and (2) it 
knows of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign instrument for the 
applicant's intended use. 

We know of no other instrument or 
apparatus of equivalent scientific value 
to the foreign instrument which is being 
manufactured in the United States. 


(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 85-19344 Filed 8-13-85; 8:45 am] 
BILLING CODE 3510-DS-M 


Microelectronics Center of North 
Carolina; Decision on Application for 
Duty-Free Entry of Scientific 
Instrument 


This decision in made pursuant to 
section 6(c) of the Educational, 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub. L. 89-651, 
80 Stat. 897; 15 CFR Part 301). Related 
records can be viewed between 8:30 
a.m. and 5:00 p.m. in Room 1523, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 

Docket No. 85-091R. Applicant: 
Microelectronics Center of North 
Carolina, Research Triangle Park, NC 
27709. Instrument: Excimer Laser, with 
Accessories. Manufacturer: Lumonics 
Incorporated, Canada. Intended use: See 
notice at 50 FR 21481. 


Comments: None received. 


Decision: Approved. No instrument of 
equivalent scientific value to the foreign 
instrument, for such purposes as it is 
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intended to be used, is being 
manufactured in the United States. 

Reasons: The foreign instrument 
provides a maximum pulse energy of 1.5 
joules with a trapezoid (uniform) beam 
profile. The capability of the foreign 
instrument described above is pertinent 
to the applicant's intended purpose. We 
know of no domestic instrument or 
apparatus of equivalent scientific value 
to the foreign instrument for the 
applicant's intended use. 

We know of no other instrument or 
apparatus of equivalent scientific value 
to the foreign instrument which is being 
manufactured in the United States. 


(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scientific Materials) 


Frank W. Creel, Director, 

Statutory Import Programs Staff. 

[FR Doc. 85-19345 Filed 8-13-85; 8:45 am] 
BILLING CODE 3510-DS-M 


Rensselaer Polytechnic institute; 
Decision on Application for Duty-Free 
Entry of Scientific instrument 


This decision is made pursuant to 
section 6(c) of the Educational, 
Scientific, and Cultural Materials 
Importation Act of 1966 (Pub. L. 89-651, 
80 Stat. 897; 15 CFR par. 301). Related 
records can be viewed between 8:30 
a.m. and 5:00 p.m. in Room 1523, U.S. 
Department of Commerce, 14th and 
Constitution Avenue, NW., Washington, 
DC. 

Docket No. 85-129. Applicant: 
Rensselaer Polytechnic Institute, Troy, 
NY 12180-3590. Instrument: Microscope 
Stage System. Manufacturer: Autoscan 
Systems Pty., Ltd., Australia. Intended 
use: See notice at 50 FR 15596. 

Comments: None received. 

Decision: Approved. No instrument of 
equivalent scientific value to the foreign 
instrument, for such purposes as it is 
intended to be used, is being 
manufactured in the United States. 

Reasons: This is a compatible 
accessory for an instrument previously 
imported for the use of the applicant. 
The instrument and accessory were 

“ made by the same manufacturer. The 
National Bureau of Standards advises in 
its memorandum dated June 4, 1985 that 
the accessory is pertinent to the 
intended uses and that it knows of no 
comparable domestic accessory. 

We know of no domestic accessory 
which can be readily adapted to the 
instrument. 


(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty-Free 
Educational and Scitntific Materials) 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 85-19346 Filed 8-13-85; 8:45 am] 
BILLING CODE 3510-DS-M 


[A-403-401] 


Carbon Steel Structural Shapes From 
Norway; Postponement of Final 
Antidumpting Duty Determination 


AGENCY: International Trade 
Administration, Import Administration, 
Commerce. 
ACTION: Notice. 


SUMMARY: This notice informs the public 
that the Department of Commerce (the 
Department) has received a request from 
the respondent in this investigation to 
postpone the final determination, as 
provided for in section 735{a}{2}{A) of 
the Tariff Act of 1930, as amended (the 
Act) (19 U.S.C. 1673d{a)(2)(A)). Based on 
this request, we are postponing our final 
antidumping duty determination as to 
whether sales of carbon steel structural 
shapes from Norway have occurred at 
less than fair value until not later than 
October 16, 1985. 

EFFECTIVE DATE: August 14, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Terri A. Feldman, Office of 
Investigations, Import Administration, 
International Trade Administration, 
Department of Commerce, 14th Street 
and Constitution Avenue, NW., 
Washington D.C. 20230; telephone (202) 
377-3534. 

SUPPLEMENTARY INFORMATION: On 
January 9, 1985, we announced the 
initiation of an antidumping duty 
investigation to determine whether 
carbon steel structural shapes from 
Norway, are being, or are likely to be, 
sold in the United States at less than fair 
value (50 FR 2317). We issued our 
preliminary affirmative determination 
on June 3, 1985 (50 FR 23326). That 
notice stated that we would issue a final 
determination by August 12, 1985. On 
June 11, 1985, counsel! for respondent, 
Norsk Jernverk A.S., requested that we 
extend the period for the final 
determination for 30 days in accordance 
with section 735(a)(2)(A) of the Act. On 
June 28, 1985, we published a notice of 
postponement of our final determination 
until September 11, 1985 (50 FR 26815). 
On July 30, 1985, counsel for respondent 
requested that we further extend the 
period for the final determination until 
not later than the 135th day after 
publication of our preliminary 
determination. Norsk Jernverk A.S. 
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accounts for a significant proportion of 
exports of the subject merchandise to 
the United States, and thus is qualified 
to make this request. If a qualified 
exporter properly requests an extension 
after an affirmative preliminary 
determination, the Department is 
required, absent compelling reasons to 
the contrary, to grant the request. 
Accordingly, we grant the request and 
postpone our final determination until 
not later than October 16, 1985. 

This notice is published pursuant to 
section 735(d) of the Act. 


Scope of Investigation 


The products covered by this 
investigation are carbon steel structural 
shapes, which cover hot-rolled, forged, 
extruded, or drawn, or cold-formed or 
cold-finished carbon steel angles, 
shapes, or sections, not drilled, not 
punched, and not otherwise advanced, 
and not conforming completely to the 
specifications given in ihe headnotes to 
Schedules 6, Part 2, Subpart B of the 
Tariff Schedules of the United States 
Annotated (“TSUSA”), for blooms 
billets, slabs, sheet bars, bars, wire rods, 
plates, sheets, strip, wire, rails, joint 
bars, tie plates, or any other tubular 
products set forth in the TSUSA, having 
a maximum cross-sectional dimension of 
3 inches or more, as currently provided 
for in items 609.8005, 609.8035, 609.8041, 
or 609.8045 of the TSUSA. Such products 
are generally referred to as structural 
shapes. 

Gilbert B. Kaplan, 

Acting Deputy Assistant Secretary for Import 
Administration. 

August 7, 1985. 

[FR Doc. 85-19324 Filed 8-13-85; 8:45 am} 
BILLING CODE 3510-DS-M 


[A-433-501] 


Oi! Country Tubular Goods From 
Austria; Preliminary Determination of 
Sales at Less Than Fair Value 


AGENCY: International Trade 
Administration/Import Administration/ 
Commerce. 

ACTION: Notice. 


SUMMARY: We have preliminarily 
determined that oil country tubular 
goods from Austria are being, or are 
likely to be, sold in the United States at 
less than fair value, and have notified 
the U.S. International Trade 
Commission (ITC) of our determination. 
We have also directed the U.S. Customs 
Service to suspend the liquidation of all 
entries of oil country tubular goods from 
Austria that are entered, or withdrawn 
from warehouse, for consumption, on or 
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after the date of publication of this 
notice, and to require a cash deposit or 
bond for each entry in an amount equal 
to the estimated dumping margin as 
described in the “Suspension of 
Liquidation” section of this notice. 

If this investigation proceeds 
normally, we will make our final 
determination by October 21, 1985. 
EFFECTIVE DATE: August 14, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Paul Thran, Office of Investigations, 
Import Administration, International 
Trade Administration, U.S. Department 
of Commerce, 15th Street and 
Constitution Avenue, NW., Washington, 
D.C. 20230; telephone: (202) 377-3963. 
SUPPLEMENTARY INFORMATION: 


Preliminary Determination 


We have preliminarily determined 
that oil country tubular goods from 
Austria are being, or are likely to be, 
sold in the United States at less than fair 
value, as provided in section 733(b) of 
the Tariff Act of 1930, as amended (19 
U.S.C. 1673b(b)) (the Act). We made fair 
value comparisons on all sales of the 
class or kind of merchandise to the 
United States during the period of 
investigation. Comparisons were based 
on the United States price, third country 
price, and constructed value. The 
weighted-average margin is 2.93 percent. 


Case History 


On February 28, 1985, we received a 
petition from the United States Steel 
Corporation on behalf of the domestic 
oil country tubular goods industry. Lone 
Star Steel Company, LTV Corporation, 
and CF&I Corporation later joined as co- 
petitioners. In compliance with the filing 
requirements of § 353.36 of the 
Commerce Regulations (19 CFR 353.36), 
the petition alleged that imports of oil 
country tubular goods from Austria are 
being, or are likely to be, sold in the 
United States at less than fair value 
within the meaning of section 731 of the 
Act, and that these imports are 
materially injuring, or are threatening 
material injury to, a United States 
industry. The petition also alleged that 
sales of the subject merchandise were 
being made at less than the cost of 
production. After reviewing the petition, 
we determined that it contained 
sufficient grounds-‘upon which to initiate 
an antidumping investigation. We 
notified the ITC of our action and 
initiated such an investigation on March 
20, 1985 (50 FR 12069). On April 17, 1985, 
the ITC determined that there is a 
reasonable indication that imports of oil 
country tubular goods from Austria are 
materially injuring a U.S. industry (50 FR 
16173). 


We presented an antidumping 
questionnaire to counsel for Voest- 
Alpine AG, the sole Austrian producer 
of the products under investigation, on 
April 8, 1985. 


Products Under Investigation 


The products under investigation are 
oil country tubular goods. A further 
description of the products is contained 
in the appendix to this notice. 


Fair Value Comparisons 


To determine whether sales of the 
subject merchandise in the United 
States were made at less than fair value, 
we compared the United States price 
with the foreign market value on all 
sales of the subject merchandise made 
during the period of investigation. 


United States Price 


Where the merchandise was sold to 
unrelated U.S. purchasers prior to its 
importation into the United States, we 
used the purchase price of the subject 
merchandise, as provided in section 
772(b) of the act, to represent the United 
States price. We calculated the purchase 
price based on the C.LF. duty paid price 
to the first unrelated United States 
purchaser. We deducted brokerage 
charges, export taxes, U.S. duty, foreign 
inland freight, ocean freight, and marine 
insurance, where appropriate. 

We used exporter’s sales price (ESP) 
as the United States price where the 
merchandie was sold after importation, 
as provided for in section 772(c) of the 
Act. We deducted brokerage charges, 
U.S. duty, inland freight, ocean freight, 
marine insurance, U.S. processing 
expenses, credit, and other selling 
expenses, where appropriate. 


Foreign Market Value 


In accordance with section 773(a), we 
calculated foreign market value based 
on sales to third country markets or 
constructed value, as home market sales 
were not sufficient to provide a viable 
comparison. We made comparisons of 
“such or similar” merchandise based on 
grade, thickness, diameter, and end 
treatment categories selected by 
Commerce Department industry experts. 

The petitioners alleged that sales to 
third countries were at prices below the 
cost of production. We examined 
production costs, including materials, 
labor, and general expenses. Where 
sales below cost constituted more than 
10 percent of any product category, we 
eliminated these sales from our 
comparisons. 

For comparisons to purchase price, 
foreign market value was based on both 
third country price and constructed 
value. Where we used third country 
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sales prices as the basis for foreign 
market value, we deducted export taxes 
and foreign inland freight. We made 
adjustments for differences in 
circumstances of sale.related to credit 
pursuant to § 353.15 of our regulations. 
No adjustment for differences in packing 
was made as the packing was the same 
in both markets. 

For comparisons to ESP, foreign 
market value also was based on both 
third country price and constructed 
value. Where we used third country 
prices, we made the deductions noted 
above. We also considered the offset for 
selling expenses incurred in the United 
States, in accordance with § 353.15 of 
our regulations. We did not offset actual 
selling expenses in the third country 
against U.S. selling expenses as no 
information on third country selling 
expenses was provided. 

Where we did not have product 
matches for purchase price or ESP sales, 
we used constructed value as foreign 
market value. We used actual selling, 
general and administrative expenses as 
these were higher than the statutory 
minimum. We used the statutory 
minimum of 8 percent for profit and 
added in U.S. packing. 

Respondent requested additional ~ 
adjustments for differences in 
circumstances of sale. It requested 
adjustments for overage material sales 
and for sales in settlement of litigation. 
Respondent also requested an 
adjustment for differences in the cost of 
finishing OCTG in the United States and 
finishing it in Austria. We did not allow 
these adjustments as they were not 
adequately quantified. 

In calculating foreign market value, 
we made currency conversions from 
Austrian schillings to United States 
dollars in accordance with § 353.56(a} of 
our regulations, using the certified daily 
exchange rates. 


Verification 


In accordance with section 776(a) of 
the Act, we will verify the information 
provided by the respondent by using 
standard verification procedures, 
including examination of relevant sales 
and financial records of the company. 


ITC Determination 


In accordance with section 733(f) of 
the Act, we will notify the ITC of our 
determination. In addition, we are 
making available to the ITC all non- 
privileged and non-confidential 
information relating to this 
investigation. We will allow the ITC 
access to all privileged and confidential 
information in our files, provided the 
ITC confirms that it will not disclose 
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such information either publicly or 
under an administrative protective order 
without the written consent of the 
Deputy Assistant Secretary for Import 
Administration. The ITC will determine 
whether these imports materially injure, 
or threaten material injury to, a U.S. 
industry, before the later of 120 days 
after we make our preliminary 
affirmative determination, or 45 days 
after we make our final determination. 
Suspension of Liquidation 

In accordance with section 733{d) of 
the Act, we are directing the United 
States Customs Service to suspend 
liquidation of all entries of oil country 
tubular goods from Austria that are 
entered, or withdrawn from warehouse, 
for consumption, on or after the date of 
publication of this notice in the Federal 
Register. The United States Customs 
Service shall require a cash deposit or 
the posting of a bond equal to the 
estimated weighted-average amount by 
which the foreign market value of the 
merchandise subject to this 
investigation exceeds the United States 
price as shown in the table below. This 
suspension of liquidation will remain in 
effect until further notice. 


= 


| average 

| margin 

percent- 
age 


293 
2.93 


Public Comment 


In accordance with § 353.47 of our 
regulations (19 CFR 353.47), if reguested, 
we will hold a public hearing to afford 
interested parties an opportunity to 
comment on this preliminary 
determination at 10:00 a.m. on 
September 18, 1985, at the U.S. 
Department of Commerce, Room 5611, 
14th Street and Constitution Avenue, 
NW., Washington, D.C. 20230. 
individuals who wish to participate in 
the hearing must submit a request to the 
Deputy Assistant Secretary, Import 
Administration, Room B-099, at the 
above address within 10 days of this 
notice’s publication. Requests should 
contain: (1) The party's name, address, 
and telephone number; (2) the number of 
participants; (3) the reason for attending; 
and (4) a list of the issues to be 
discussed. In addition, prehearing briefs 
in at least 10 copies must be submitted 
to the Deputy Assistant Secretary by 
September 11, 1985. Oral presentations 
will be limited to issues raised in the 
briefs, All written views should be filed 
in accordance with 19 CFR 353.46, 


within 30 days of publication of this 
notice, at the above address in at least 
10 copies. 

This determination is published 
pursuant to section 733(f) of the Act (19 
U.S.C. 1673b(f)). 

Gilbert B. Kaplan, 

Acting Deputy Assistant Secretary for Import 
Administration. 

August 7, 1985. 


Appendix 
Scope of Investigation 


The products under investigation are 
oil country tubular goods (OCTG). 
OCTG are extension hollow steel 
products of circular cross section 
intended for use in the drilling of oil or 
gas. OCTG includes oil well casing, 
tubing and drill pipe of carbon or alloy 
steel, whether welded or seamless, to 
either American Petroleum Institute 
(API) or non-API specifications (such as 
proprietary), as currently provided for in 
the Tariff Schedules of the United States 
Annotated (TSUSA) items 610.3216, 
610.3219, 610.3233, 610.3242, 610.3243, 
610.3249, 610.3252, 610.3254, 610.3256, 
610.3258, 610.3262, 610.3264, 610.3721, 
610.3722, 610.3751, 610.3925, 610.3935, 
610.4025, 610.4035, 610.4225, 610.4235, 
610.4325, 610.4335, 610.4942, 610.4944, 
610.4946, 610.4954, 610.4955, 610.4956, 
610.4957, 610.4966, 610.4967, 610.4968, 
610.4969, 610.4970, 610.5221, 610.5222, 
610.5226, 610.5234, 610.5240, 610.5242, 
610.5243, and 610.5244. These 
investigations include OCTG that are 
finished and unfinished. 


[FR Doc. 19325 Filed 8-13-85; 8:45 am] 
BILLING CODE 3510-DS-M 


COMMODITY FUTURES TRADING 
COMMISSION 


Public information Collection 
Requirement Submitted to Office of 
Management and Budget for Review 


AGENCY: Commodity Futures Trading 
Commission. 


ACTION: Notice of Information 
Collection. 


SUMMARY: The Commodity Futures 
Trading Commission has submitted the 
following information collection 
requirements to OMB for review and 
clearance under the Paperwork 
Reduction Act of 1980, Pub. L. 96-511. 


ADDRESS: Persons wishing to comment 
on this information collection should 
contact Katie Lewin, Office of 
Management and Budget, Room 3235, 
NEOB, Washington, D.C. 20503, (202) 
395-7231. Copies of the submission are 
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available from Joseph Salazar, Agency 
Clearance Officer, (202) 254-9735. 
Title: Compliance with Requirements 
for Designation as a Contract Market. 
Form No.: Not Applicable. 
Action: Reinstatement. 
Respondents: Businesses (excluding 
small businesses). 
Estimated Annual Burden: 620. 
Estimated number of respondents: 12. 
Issued in Washington, D.C., on August 8, 
1985. 
Jean A. Webb, 
Secretary of the Commission. 
[FR Doc. 85-19276 Filed 8-13-85; 8:45 am] 
BILLING CODE 6351-01-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


Language Maintenance Committee of 
the Ada Board; Meeting 


ACTION: Notice. 


summary: A meeting of the Language 
Maintenance Committee of the Ada 
Board will be held 4-5 September 1985 
from 9:00 A.M. to 5:00 P.M., both days at 
SofTech Inc., 460 Totten Pond Road, 
Waltham, Massachusetts 02254. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Edward Lieblein, Acting Director, 
Ada Joint Program Office, (202) 694- 
0209. 


Dated: August 9, 1985. 
Linda M. Lawson, 
Alternate Office of the Secretary of Defense, 
Federal Register Liaison Officer, Department 
of Defense. 
{FR Doc. 85-19362 Filed 8-13-85; 8:45 am} 
BILLING CODE 3810-01-M 


Department of the Air Force 


Public information Collection 
Requirement Submitted to OMB for 
Review 


ACTION: Notice. 


SUMMARY: The Department of Defense 
has submitted to OMB for review the 
following proposal for the collection of 
information under the provisons of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). Each entry contains the 
following information: (1) Type of 
submission; (2) Title of Information 
Collection and Form Number, if 
applicable; (3) Abstract statement of the 
need for and the uses to be made of the 
information collected; (4) Type of 
Respondent; (5) An estimate of the 
number of responses; (6) An esiimate of 
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the total number of hours needed to 
provide the information; (7) To whom 
comments regarding the information 
collection are to be forwarded; and (8) 
The point of contact from whom a copy - 
of the information proposal may be 
obtained. 


Extension 


Nomination for Appointment to the 
United States Military Academy, 
Naval Academy, Air Force Academy 
(DD Form 1870) 


Individuals seeking a nomination to 
one of the service academies provide 
relevant information to an authorized 
candidate nominating source (Member 
of Congress, etc.). The information 
provided is used by the nominating 
source to fill out the nomination for 
appointment (DD Form 1870). 


Individuals 
Responses 32,640 
Burden hours 5,440 


ADDRESSES: Comments are to be 
forwarded to Mr. Edward Springer, 
Office of Management and Budget, Desk 
Officer, Room 3235, New Executive 
Office Building, Washington, DC 20503 
and Mr. Daniel J. Vitiello, DOD 
Clearance Officer, WHS/DIOR, 1215 
Jefferson Davis Highway, Suite 1204, 
Arlington, Virginia 22202-4302, 
telephone number (202) 746-0933. 


SUPPLEMENTARY INFORMATION: A copy 
of the information collection proposal 
may be obtained from Ms N.C. 
Nottingham, HQ USAF/MPPA, 
Washington, DC, 20330-5060, telephone 
number (202) 697-7116. 

Linda M. Lawson, 

Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

(FR Doc. 85-19363 Filed 8-13-85; 8:45 am] 
BILLING CODE 3810-01-M 


Department of the Army 
Army Science Board; Open Meeting 


tn accordance with section 10({a}(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 


Name of the Committee: Army Science 
Board (ASB). 

Dates of Meeting: Wednesday, September 
18, 1985. 

Time: 0830-1700 hours. 

Place: Pentagon, Washington, DC. 

Agenda: Panel Chairs of the six Army 
Science Board Ad Hoc Subgroups—US Army 
Atmospheric Sciences Laboratory 
Effectiveness Review; Electronic Warfare 
Laboratory Effectiveness Review; Research 
Technology Laboratory Effectiveness Review; 
Signals Warfare Laboratory Effectiveness 
Review; Avionics Research & Development 


Activity Laboratory Effectiveness Review 
and Tank-Automotive Command Laboratory 
Effectiveness Review will meet with Army 
Materiel Command personnel to discuss 
“Lessons Learned.” This meeting is open to 
the public. Any interested person may attend, 
appear before, or file statements with the 
committee at the time and in the manner 
permitted by the committee. The ASB 
Administrative Officer, Sally Warner, may be 
contacted for further information at, (202) 
695-3039/7046. 

Sally A. Warner, 

Administrative Officer, Army Scier.ce Board. 
[FR Doc. 85-19277 Filed 8-13-85; 8:45 am] 


BUILDING CODE 3710-08-M 


Army Science Board; Closed Meeting 


In accordance with section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463), announcement is made 
of the following Committee Meeting: 


Name of the Committee: Army Science 
Board (ASB). 

Dates of Meeting: September 19-20, 1985. 

Time: 0830-1630. 

Place: Science Applications International 
Corporation McLean, Virginia 22102. 

Agenda: The Army Science Board Ad Hoc 
Subgroup for the Detection of Soviet Theater 
Nuclear Forces will meet for briefings by 
various government agencies and 
laboratories. This meeting will be closed to 
the public in accordance with section 552b(c) 
of Title 5, U.S.C., specifically subparagraph 
(1) thereof, and Title 5, U.S.C., Appendix 1, 
subsection 10(d). The classified and 
nonclassified matters to be discussed are so 
inextricably intertwined so as to preclude 
opening any portion of the meeting. The 
Army Science Board Administrative Officer, 
Sally Warner, may be contacted for further 
information at (202) 695-3039/7046. 
Sally A. Warner, 
Administrative Officer, Army Science Board. 
(FR Doc. 85-19278 Filed 8-13-85; 8:45 am] 


BILLING CODE 3710-06-M 


DEPARTMENT OF EDUCATION 


Office of Educational Research and 
improvement 


New Awards Under the Strengthening 
Research Library Resources Program 
for Fiscal Year 1986; Application 
Notice 


AGENCY: Department of Education. 


ACTION: Application Notice for New 
Awards under the Strengthening 
Research Library Resources Program for 
Fiscal Year 1986. ; 


summary: Applications are invited for 
new projects to assist the Nation's major 
research libraries under the 
Strengthening Research Library 
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Resources Program. These applications 
may be planned on a multiyear basis. 

Authority for this program is 
contained in sections 201, 231, and 232 
of the Higher Education Act of 1965, as 
amended by the Education Amendments 
of 1980. 


(20 U.S.C. 1021 et seq.) 


Institutions with major research 
libraries are eligible to receive grants 
under this program. An institution with 
a major research library is defined as a 
public or private nonprofit institution 
(including the library resources of an 
institution of higher education), an 
independent research library, or a State 
or other public library. 

The purpose of the awards is to 
promote research and education of high 
quality throughout the United States by 
providing financial assistance that helps 
the Nation's major research libraries 
maintain and strengthen their 
collections and make their holdings 
available to other libraries whose users 
have need for research materials. 

Closing date for transmittal of 
applications: Applications for new 
awards must be mailed or hand 
delivered on or before November 6, 
1985. 

Applications delivered by mail: 
Applications sent by mail must be 
addressed to the U.S. Department of 
Education, Application Control Center, 
Attention: (CFDA No. 84.091), 400 
Maryland Avenue, SW., Washington, 
D.C. 20202. 

An applicant must show proof of 
mailing consisting of one of the 
following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 
Service. 7 

(3) A dated shipping lable, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the U.S. Secretary of 
Education. 

If an application is sent through the 
U.S. Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark, or (2) a mail receipt that is not 
dated by the U.S. Postal Service. 

An applicant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class mail. 
Each late applicant will be notified that 
its application wil! not be considered. 





Applications delivered by hand: 
Applications that are hand delivered 
must be taken te the U.S. Department of 
Education. Application Control Center, 
Room 5673, Regional Office Building #3, 
7th and D Streets, SW., Washington, 
D.C. 

The Application Control Center will 
accept hand-delivered applications 
between 8:00 a.m. and 4:00 p.m. 
(Washington, D.C., time) daily, except 
Saturdays, Sundays, and Federal 
holidays. Applications that are hand 
delivered will not be accepted by the 
Application Control Center after 4:00 
p.m. on the closing date. 

Program information: Pursuant to 34 
CFR 778.10, applicants are encouraged 
to design projects that {a) adapt, 
convert, or create library records for 
unique research materials which expand 
or otherwise complement the national 
bibliographic data base and which 
conform to highest national standards. 
(b) augment unique collections of 
specialized research materials, (c} 
preserve er maintain unique research 
materials in danger of deterioration, and 
(d) promote the sharing of library 
resources. An approved multiyear 
project may be funded in subsequent 
vears on a non-competitive, 
continuation basis, subject to 
satisfactory progress, the availability of 
program funds, and other factors in 34 
CFR 75.253. Evaluation criteria for new 
awards and eligibility requirements for 
the Strengthening Research Library 
Resources Program are contained in 34 
CFR Part 778 and are included in the 
application package. 

Intergovernmental review: This 
program is subject to the requirements 
of Executive Order 12372 and the 
regulations in 34 CFR Part 79. The 
objective of Executive Order 12372 is to 
foster an intergovernmenta! partnership 
and a strengthened federalism by 
relying on processes developed by State 
and local governments for coordination 
and review of proposed Federal 
financial assistance. 

The Executive Order— 

‘e Allows States, after consultation 
with local officials, to establish their 
own process for review of and comment 
on proposed Federal financia! 
assistance; 

¢ Increases Federal responsiveness to 
State and local officials by requiring 
Federal agencies to accommodate State 
and local views or explain why those 
views will not be accommodated; and 

¢ Revokes OMB Circular A-95. 

Transactions with nongovernmental 
entities, including State postsecondary 
education institutions and federally 
recognized Indian tribal governments. 
are not covered by Executive Order 


12372. Also excluded from coverage are 
research, development, or 
demonstration projects that do not have 
a unique geographic focus and are not 
directly relevant to the governmental 
responsibilities of a State or local 
government within that geographic area. 
The following is the current list of 
States that have established a process, 
designated a single point of contact, and 
selected this program for review: 
Alabama New Mexico 
Arizona New York 
Arkansa North Dakote 
California Qhio 
Connecticut 
Delaware Oregon 
Florida Pennsylvania 
Hawaii South Careline 
Indiana South Dakota - 
lowa Texas 
Kansas Utah 
Louisiana Vermont 


Maine Virginia 

Massachusetts Washington 

Michigan West Virginia 

Missouri Wyoming 

Montana Guam - 

Nebraska Virgin Islands 

Northern Mariena 

istends 


Oklahoma 


Nevada 
New Hampshire 


New Jersey 


Immediately upon receipt of this 


* notice, applicants that are governmental 


entities, including local educational 
agencies, must contact the appropriate 
State single point of contact to find-out 
about, and to comply with, the State's 
process under the Executive Order. 
Applicants proposing to perform 
activities in more than one State should 
contact, immediately upon receipt of this 
notice, the single point of contact for 
each State and follow the procedures 
established in those States under the 
Executive Order. A list containing the 
single peint of contact for each State is 
included in the application package for 
this program. 

In States that have not established a 
process or chosen this program for 
review, State, areawide, regional, and 
local entities may submit comments 
directly to the Department. 

All comments from State single points 
of contact and all comments from State, 
areawide, regional, and local entities 
must be mailed or band delivered by 
January 3, 7986, to the following address: 

The Secretary, U.S. Department of 
Education, Room 4181, (CFDA No. 
84.091), 400 Maryland Avenue, SW., 
Washington, D.C. 20262. 

Proof of mailing will be determined on 
the same basis as that used for 
applications. 

PLEASE NOTE THAT THE ABOVE 
ADDRESS IS NOT THE SAME 
ADDRESS AS THE ONE TO WHICH 
THE APPLICANT SUBMITS [TS 
COMPLETED APPLICATION. DO NOT 
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SEND APPLICATIONS TO THE 
ABOVE ADDRESS. 

Application forms: Application forms 
and program information packages are 
expected to be available on September 
3, 1985. These may be obtained by 
writing to Library Education, Research, 
and Resources Branch, U.S. Department 
of Education, 400 Maryland Avenue, 
SW., Room 613, Brown Building, 
Washington, D.C. 20202-1630. 

Applications must be prepared and 
submitted in accordance with the 
regulations, instructions, and forms 
included in the program information 
package. However, the program 
information package is only intended to 
aid applicants in applying for assistance 
under this program. Nothing in the 
program information package is 
intended to impose any paperwork, 
application content, reporting, or grantee 
performance requirements beyond those 
specifically imposed under the statute 
and regulations. 

The Secretary strongly urges that the 
narrative portion of the application not 
exceed 50 pages, double-spaced. 

The Secretary further urges that 
applicants not submit information that is 
not requested. 

(The application form is approved by 
the Office of Management and Budget 
under control number 1850-0054.) 

Available funds: The Department of 
Education has not requested funds for 
the Strengthening Research Library 
Resources Program for Fiscal Year 1986. 
However, applications are invited to 
allow for sufficient time to evaluate 
applications and complete processing 
prior to the end of the fiscal year in the 
event that funds are appropriated for the 
program. 

From a Fiscal Year 1985 appropriation 
of $6,000,000, 45 grants were awarded to 
major research libraries, either directly 
or through joint applications, with the 
average award being $133,333. If funds 
are appropriated for Fiscal Year 1986, 
holding at the Fiscal Year 1985 level of 
$6,000,000, it is estimated that 45-grants, 
averaging $133,333, will be made, either 
directly or through joint applications. In - 
accordance with § 778.33 of the program 
regulations, geographical! distribution of 
the most highly rated applications is 
considered in making final funding 
determinations. The project period is 15 
months, except,in the case of multiyear 
projects. The Secretary encourages 
applicants for multiyear projects to 
design the application so that a discrete 
and worthwhile portion of the project is 
completed after ane year. These 
estimates do not bind the U.S. 
Department of Education to a specific 
number of grants or to the amount of 
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any grant unless that amount is 
otherwise specified by statute or 
regulations. 

Applicable regulations: The following 
regulations apply to this program: 

{a} The tions governing the 
Strengthening Research Library 
Resources Program in 34 CFR Part 778. 

(b) The Education Department 
Genera] Administrative Regulations 
(EDGAR) in 34 CFR Parts 74, 75, 77, 78, 
and 79. 

Further information: For further 

information, contact Frank A. Stevens or 
Louise Sutherland, Division of Library 
Programs, U.S. Department of Education, 
400 Maryland Avenue, SW., Room 613, 
Brown Building, Washington, D.C. 
20202-1630. Telephane: (202) 254-5090. 
(20 U.S.C. 1021 et seg.) 
(Catalog of Federal Domestic Assistance 
Number 84.091, Strengthening Research 
Library Resources Program) 

Dated: August 9, 1985. 

William J. Bennett, 

Secretary of Education. 

[FR Doc. 85-19321 Filed 8-13-85; 8:45 am] 
BILLING CODE 4000-01-m 
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DEPARTMENT OF ENERGY 


Office of Hearings and Appeais 


impiementation of Special Refund 
Procedures; Saber Energy 


AGENCY: Office of Hearings and 
Appeals, DOE. 

ACTION: Notice of implementation of 
special refund procedures. 
saabdaiieastsbonaadeituandepaneamebene eaamennan 


SUMMARY: The Office of Hearings and 
Appeals of the Department of Energy 
announces the procedures for filing 
Applications for Refund from a fund of 
$974,362 obtained from Saber Energy, 
Inc. in settlement of enforcement 
proceedings brought by DOE's Economic 
Regulatory Administration. 

DATE AND ADDRESS: Application for 
refund must be postmarked by 
November 12, 1985, should 
conspicuously display a reference to 
case number HEF-022Q, and should be 
addressed to: Office of Hearings and 
Appeals, Department of Energy. 1000 
Independence Avenue, SW. 
Washington, DC 20585 

FOR FURTHER INFORMATION CONTACT: 
Thomas O. Mana, Deputy Director, 
Office of Hearings and Appeals, 1000 
Independence Avenue, SW.., 
Washington, DC. 20585, (202) 252-2094. 
SUPPLEMENTARY INFORMATION: In 
accordance with § 205.282{c} of the 
procedural regulations of the 
Department of Energy, 10 CFR 


205.282(c), notice is hereby given of the 
issuance of the Decision and Order set 
out below. The Decision and Order 
establishes procedures to distribute 
funds obtained as a result of consent 
order between Saber Energy, Inc. and 
DOE. The consent order settled all 
disputes between DOE and Saber 
concerning possible violations of DOE 
price regulations with respect to the 
firm's sales of refined petroleum 
products to its customers, during the 
period August 1973 through January 
1981. 

Any members of the public who 
believe that they are entitled to a refund 
in this proceeding may file Applications 
for Refund. All Applications should be 
postmarked by November 12, 1985, and 
should be sent to the address set forth at 
the beginning of this notice. 
Applications for refunds must be filed in 
duplicate and these applications will be 
made available for public inspection 
between the hours of 1:00 and 5:00 p.m, 
Monday through Friday, except federal 
holidays, in the Public Docket Room of 
the Office of Hearings and Appeals, 
located in Room 1E-234, 1000 
Independence Avenue SW., 
Washington, DC 20585. 


Dated: July 30, 1985. 
Richard T. Tedrow, 
Acting Director. Office of Hearings and 
Appeals. 
Decision and Order of the Department of 
Energy 
Implementation of Special Refund 
Procedures 


July 30, 1985. 

Name of Firm: Saber Energy, Inc. 

Date of filing: October 13, 1983. - 

Case Number: HEF-0220. 

Under the procedural regulations of 
the Department of Energy (DOE). the 
Economic Regulatory Administration 
(ERA) may request the Office of 
Hearings and Appeals (OHA) to 
formulate and implement a specially- 
designed process to distribute funds 
obtained at the resolution of an 
enforcement proceeding in order to 
remedy the effects of alleged or actual 
violations of DOE regulations. 10 CFR 
Part 205, Subpart V. Pursuant to the 
provisions of Subpart V, on October 13, 
1983, the ERA filed a Petition for the 
Implementation of Special Refund 
Procedures in connection with a consent 
order that it entered into with Saber 
Energy, Inc.. and its subsidiaries, Saber 
Petroleum and Saber Refining (together 
hereinafter referred to as Saber). 

On May 14, 1985, we issued a 
Proposed Decision and Order tentatively 
setting forth procedures to distribute 
refunds to parties who were injured by 


Saber's alleged violations. In the 
proposed decision we described a two- 
stage process for the distribution of the 
funds made available by the Saber 
consent order. In the first stage. we will 
refund money to identifiable purchasers - 
of covered products who were injured 
by Saber’s pricing practices during the 
period August 19, 1973 through January 
27, 1981. This decision describes the 
information that a purchaser of Saber 
petroleum products should submit in 
order to demonstrate eligibility to 
receive a portion of the consent order 
funds. After meritorious claims are paid 
in the first stage, a second stage refund 
procedure may become necessary. See 
generally Office of Special Counsel, 10 
DOE { 85,048 (1982) (hereinafter cited as 
Amoco (refund procedures established 
for first stage applicants, second stage 
refund procedures proposed). 
I. Jurisdiction 

We have considered ERA’s Petition 
for the Implementation of Special 
Refund Procedure and determined that it 
is appropriate to establish such a 
proceeding with respect to the Saber 
consent order fund. In our proposed 
decision and in other recent decisions, 
we have discussed at length our 
jurisdiction and authority to fashion 
special refund procedures. See, e.g. 
Office of Enforcement, Economic 
Regulatory Adminmistratian: In re 
Adams Resources and Energy, Inc., 9 
DOE { 82,553 (1992). We have received 
no comments challenging our 
jurisdiction in this case. We will grant 
ERA's petition and assume jurisdiction 
over the distribution of the Saber 
consent order funds. 


Il. Background 


Saber was an integrated petroleum 
company. with producing, refining and 
reselling operations. Saber had main 
offices located in Houston, operated a 
refinery in Corpus Christi, and marketed 
petroleum products in several parts of 
the United States. Several DOE audits of 
Saber’s records revealed possible 
regulatory violatons with respect to the 
firm's pricing of motor gasoline, diese] 
fuel, and other refined petroleum 
products, during the period August 19, 
1973 through December 1981 (hereinafter 
the consent order period}. ' In erder to 


The petroleum industry was ae! subject to 
regulation after January 27, 1981. As a matter ef law. 
therefore. we cannot grant refunds for purchases of 
Saber products made within the censent order 
period but subsegent te decontrol. New Yard 
Petroleum, 12 DOE {85,047 (1984). 
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settle all claims and disputes between 
Saber and the DOE regarding the firm's 
compliance with DOE regulations during 
the period August 19, 1973 through 
January 27, 1981, Saber and the DOE 
entered into consent order on April 19, 
1982. Under the terms of the consent 
order, Saber agreed to remit $974,362 to 
the DOE. That sum is being held in an 
interest-bearing escrow account 
established with the United States 
Treasury pending a determination of its 
proper distribution. As of June 30, 1985, 
the Saber escrow account held 
$1,278,202 including interest. This 
Decision concerns the distribution of the 
funds in the escrow account including 
the accrued interest. 


il. Comments On Proposed Decision 


The Proposed Decision issued in this 
matter noted that Dequesne Light 
Company (Duquesne) had previously 
received a refund of $432,859 from 
Saber, as specified in J 301 of the 
consent order. We tentatively 
determined that Duquesne should be 
considered ineligible to receive any 
additional refund. Duquesne filed 
comments objecting to this provision of 
the Proposed Decision. The firm claims 
that it had accepted the refund on the 
condition that it be allowed to file a 
claim for additional refunds at a later 
date. Duquesne notes that although the 
consent order requires the firm to waive 
all rights to a private action against 
Saber, it does not preclude Duquesne 
from receiving an additional 
administrative refund from the escrow 
account. Duquesne further asserts that 
once Notice of Probable Violation 
(NOPV) that the DOE issued to Sabar 
had alleged overcharges of over $1.8 
million to Duquesne. Therefore, 
Duquesne believes that it should be 
allowed to apply for an additional 
refund. Duquesne also regested that 
refunds be allowed only for purchases 
made prior to Novermber 1977, the date 
of issuance of an NOPV to Saber, and 
that we adjust the presumptions listed in 
the proposed decision, to reflect “the 
fact that Saber overchanrged different 
customers to different degress.” 
Comments by Duquesne at 4. 

There is merit to Duquene’s argument 
conmcerning its right to apply for a 
refund. A letter from Duquesne’s counsel 
to the DOE which was sent after the 
Consent Order was signed, but before 
Duquense recieved its payment states 
that Duquesne would not accept the 
payment from Saber if it would be 
forced to waive its right to any 
additional refund. While we will not 
now determine whether Duquesne will 
receive an addititonal refund, we are 
persuanded that firm should be allowed 


to apply for one. Any application filed 
by Duquesne must show how the firm 
was injured as a result of the alleged 
Saber overcharges. See, e.g., Standard 
Oil Company (indiana)/Army and Air 
Force Exchange Service, 12 DOE 

{ 85,015 (1984). The refund Duquesne has 
already received will be considered in 
determining the amount of any 
additional refund. 

We will not adopt any of Duquesne's 
other recommendations. The Saber 
consent order clearly states that it 
covers the entire period of regulation, 
not just the period prior to November 
1977. See Consent Order, Section I. 
Therefore, claimants who made 
purchases at any point within the eight 
year period should be allowed to apply 
for refunds. In addition, because the 
consent order settled all allegations that 
Saber violated the regulations, the DOE 
has never determined whether there 
were any “overcharges” as such, either 
within the audit period specified by 
Duquesne or outside of it. In fact, 
several different audits were conducted, 
covering various parts of the consent 
order period. There is no support in the 
record for Duquesne'’s assertion that 
only customers who purchased covered 
products from Saber during the period 
covered by a particular NOPV were 
injured. Finally, we find that Duquesne 
has not pointed to any evidence that 
would form the basis for altering the 
presumptions suggested in the proposed 
decision. 

U.S. Oil Company filed comments 
requesting that we alter our usual 
rebuttable presumption that spot 
purchasers [of covered products from 
Saber] were not injured. U.S. Oil 
claimed that Saber soid petroleum 
products almost exclusively on the spot 
market, and that the application of the 
usual presumption would effectively 
prevent almost all first purchasers from 
receiving refunds. U.S. Oil has not 
provided any evidence to support this 
assertion. However, even if it were the 
case that most of Saber’s sales were to 
spot purchasers, this by itself: would not 
provide grounds for altering the 
presumption. If most of Saber's sales 
were to resellers who were able to pass 


. along any overcharges to their 


cu: ‘omers, it would not be inequitable to 
deny most first purchaser refund claims. 
On the other hand, many of those 
claimants may be able to show that they 
were injured as a result of their spot 
purchases from Saber. See e.g., Waller 
Petroleum Co./Wooten Oil Co., 13 DOE 
q (July 10, 1985) (spot purchaser 
presumption successfully rebutted by 
refund applicant) and cases cited 
therein. For these reasons, claims from 
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spot purchasers will be considered 
according to the standards we have 
used in past proceedings. 

Comments were also filed by several 
state governments, and by the National 
Council of Farmer Cooperatives. The 
states requested that any money 
remaining after the completion of first- 
stage refund proceeding be distributed 
to state governments.” These comments 
will be considered at a later date. The 
National Council of Farmer 
Cooperatives requested that we 
recognize the special status of 
cooperatives, which have in the past 
been classified as end-users rather than 
resellers in refund proceedings. We shall 
continue this treatment of cooperatives 
in the present refund proceeding. 


IV. Refunds to Refined Product 
Purchasers 


The Saber settlement find shall be 
distributed to claimants who can 
demonstrate that they have been 
adversely affected by Saber’s alleged 
violations in sales of refined petroleum 
products during the consent order 
period. The petroluem products 
purchased by these claimants were 
purchased either directly from Saber or 
from other firms in a chain of 
distribution leading back to Saber. In 
order to receive a refund, each cliamant 
will be required to submit a schedule of 
its monthly purchases of Saber refined 
petroleum products for the period 
August 1973 through January 1981. If the 
product was not purchased directly from 
Saber the claimant must include a 
statement setting forth its reasons for 
maintaining the product originated with 
Saber. In addition, a refiner, reseller or 
retailer that files a claim generally will 
be required to establish that it absorbed 
the alleged overcharges and was 
thereby injured. To make this showing, a 
refiner, reseller or retailer claimant will 
be required to show initially that it 
maintained “banks” of unrecovered 
increased product costs in order to 
demonstrate that it did not subsequently 
recover those costs by increasing its 
prices. See Office of Enforcement, 10 
DOE { 85,029 at 88,125 (1982) 
(hereinafter cited as Ada ). In addition, 
it will have to demonstrate that it was 
injured by the alleged overcharges. Jd. 

As in many prior special refund cases, 
we will adopt certain presumptions. 
First, we will adopt a presumption that 
the alleged overcharges were dispersed 


2 The State of Texas also objected to some 
aspects of the use of presumptions in its comments. 
Because we have considered and rejected 
identically worded comments from Texas on this 
issue numerous times in the past, we will not now 
discuss these comments. 
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equally in all sales of products made by 
“Saber during the consent order period. 
OHA has referred to this presumption in 
the past as a volumetric refund amount. 
Second, we will adopt a presumption of 
injury with respect to small claims. 

Presumptions in refund cases are 
specifically authorized by applicable 
DOE procedural regulations. Section 
205.282(e) of those regulations states 
that: 

[i]Jn establishing standards and procedures 
for implementing refund distributions, the 
Office ef Hearings and Appeals shall take 
into account the desirability of distributing 
the refunds in an efficient, effective and 
equitable manner and resolving to the 
maximum extent practicable all outstanding 
claims. In order to do so, the standards for 
evaluation of individual claims may be based 
upon appropriate presumptions. 

10 CFR 205.282(e). The presumptions we 
will adopt in this case are used to permit 
claimants to participate if the refund 
process without incurring 
disproportionate expenses, and to 
enable the OHA to consider the refund 
applications in the most efficient way 
possible in view of the limited resources 
available. 

The pro rata, or volumetric, refund 
presumption assumes that alleged 
overcharges were spread equally over 
all gallons of product marketed by a 
particular firm. In the absence of better 
information, this assumption is sound 
because the DOE price regulations 
generally required a regulated firm to 
account for increased costs on a firm- 
wide basis in determining its prices. 
However, we also recognize that the 
impact on an individual purchaser could 
have been greater, and any purchaser is 
allowed to file a refund application 
based on a claim that it bore a 
disproportionate share of the impact of 
the alleged overcharges. See,.e.g., Sid 
Richardson Carbon and Gasoline Co. 
and Richardson Products Co./Siouxland 
Propane Co., 12 DOE { 85,054 (1984) and 
cases cited therein at 88,164. 

The presumption that claimants 
seeking smaller refunds were injured by 
the pricing practices settled in the Saber 
consent order is based on a number of 
considerations. See, e.g., Uban Oil Co., 9 
DOE 82,541 (1982). As we have noted 
in many previous refund decisions, there 
may be considerable expenses irivolved 
in gathering the types of data needed to 
support a detailed claim of injury. In 
order to prove such a claim, an 
applicant must compile and submit 
detailed factual information regarding 
that impact of alleged overcharges 
which took place many years ago. This 
procedure is generally time-consuming 
and expensive, and in the case of small 
claims, the cost (to the firm) of gathering 


this factual information, and the cost (to 
the OHA) of analyzing it, may be many 
times the expected refund amount. 
Failure to allow simplified application 
procedures for small claims could 
therefore operate to deprive injured 
parties of the opportunity to obtain a 
refund. The use of presumptions is also 
desirable from an administrative 
standpoint, because it allows the OHA 
to process a larger number of routine 
refund claims quickly, and use its 
limited resources more efficiently. 
Finally, these smaller claimants did 
purchase covered products from Saber 
and wete in the chain of distribution 
where the alleged overcharges occurred. 
Therefore, they bore some impact of the 
alleged overcharges, at least inftially. 
The presumption eliminates that need 
for a claimant to submit and the OHA to 
analyze detailed proof of what 
happened downstream of that initial 
impact. 

Under the presumptions we are 
adopting, a reseller or retailer claimant 
will not be required to submit any 
additional evidence of injury beyond 
purchase volumes if its refund claim is 
based on purchases below a threshold 
level. Previous OHA refund decisions 
have expressed the threshold either in 
terms of a ceiling on purchases from the 
consenting firm, or as a dollar refund 
amount. However, in Texas Oil & Gas 
Corp., 12 DOE 85,069 (1984), we noted 
that describing the threshold in terms of 
a dollar amount rather than a purchase 
volume figure would better effectuate 
our goal of facilitating disbursements to 
applicants seeking relatively small 
refunds. Jd. at 88,210. We believe that 
the same approach should be followed 
in this case. In this case, we believe that 
the establishment of a presumption of 
injury for all claims of $5,000 is 
reasonable.* See Texas Oil & Gas Corp., 
12 DOE 85,069 (1984); Office of Special 
Counsel: In the Matter of Conoco, Inc., 
11 DOE { 85,226 (1984) and cases cited 
therein. 

In addition to the presumptions we 
are adopting, we are making a finding 
that end-users or ultimate consumers 
whose buisness is unrelated to the 
petroleum industry were injured by the 
alleged overcharges settled in the 
consent order. Unlike regulated firms in 
the petroleum industry, members of this 
group generally were not subject to price 
controls during the consent order period, 
and they were not required to keep 
records which justified selling price 
increases by reference to cost increases. 
For these reasons, an analysis of the 


5 Any claimant whose potential refund exceeds 
the threshold amount may elect to apply for a 
refund based on the threshold level. 
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impact of the alleged overcharges on the 
final prices of non-petroleum goods and 
services would be beyond the scope of a 
special refund proceeding. See Office of 
Enforcement, Economic Regulatory 
Administration: In the Matter of PVM 
Oil Associates, Inc., 10 DOE { 85,072 
(1983); see also Texas Oil & Gas Corp., 
12 DOE at 88, 209 and cases cited 
therein. We have therefore concluded 
that end-users of Saber petroleum 
products need only document their 
purchase volumes from Saber to make a 
sufficient showing that they were 
injured by the alleged overcharges. 

As explained earlier, we believe that 
if a refiner, reseller or retailer made only 
spot purchases from Saber, it is not 
likely to have suffered an injury. As we 
have previously stated with respect to 
spot purchasers: 


[T}hose customers tend to have 
considerable discretion in where and when to 
make purchase and would therefore not have 
made spot market purchases of {the firm's 
product] at increased prices unless they were 
able to pass through the full amount of {the 
firm’s] quoted selling price at the time of 
purchase to their own customers. 


Vickers at 85,396-97. We believe the 
same rationale holds true in the present 
case. Accordingly, a spot purchasers 
which files a claim should submit 
specific and detailed evidence to 
establish that it was unable to recover 
the increased prices it paid for Saber 
petroleum products. See Waller 
Petroleum Co./Wooten Oil Co., 13 DOE 
q (July 10, 1985). 

A successful refund applicant will 
receive a refund based upon a 
volumetric method of allecating refunds. 
Under this method, a volumetric refund 
amount is calculated by dividing the 
settlement amount by our estimate of 
the total gallonage of products covered 
by the consent order. In the present 
case, based on the information available 
to us at this time, the volumetric refund 
amount is $.001756 per gallon, exclusive 
of interest.* As of June 30, 1985 
accumulated interest increased the per 
gallon refund amount to $.002304 per 
gallon. 

As in previous cases, we will 
establish a minimum refund amount of 
$15.00 for first stage claims. We have 
found through our experience in prior 
refund cases that the cost of processing 
claims in which refunds are sought for 
amounts less than $15.00 outweighs the 
benefits of restitution in those 


* According to the information available to us 
from audit files, Saber sold 554,806,487 gallons of 
regulated refined petroleum products during the 
consent order period. $974,362 divided by 
554,806,487 =$.001756 per gallon. 





32766 





situations. See. e.g.. Uban Or] Co., 9 
DOE @ 82,541 at 85,225 (1982). 


V. Applications for Refund 


After having considered all the 
comments received concerning the first 
stage proceedings tentatively adopted in 
our May 14, 1985 proposed decision, we 
have concluded that applications for 
refund should now be accepted from 
parties who purchased Saber petroleum 
products. An application must be in 
writing, signed by the applicant, and 
specify that it pertains to the Saber 
Energy Refund Proceeding, Case 
Number HEF-0220. 

An applicant should indicate from 
whom the covered product was 
purchased and, if the applicant is not a 
direct purchaser from Saber it should 
also indicate the basis for its belief that 
the petroleum product purchased 
originated from Saber. Each applicant 
should report its volume of purchases by 
month for the period of time for which it 
is claiming it was injured by the alleged 
overcharges. Each applicant should 
specify how it used the Saber petroleum 
product, such as whether it was a 
refiner, a reseller or ultimate consumer.® 

If the applicant is a refiner or a 
reseller applying for a refund of greater 
than $5,000, it should state whether it 
maintained banks of unrecouped 
product cost increases from the date of 
the alleged violation through January 27, 
1981. Any such applicant who did 
maintain banks should furnish the OHA 
with a schedule of its cumulative banks 
calculated on a quarterly basis from 
November 1973 through January 27, 1981. 
It must also submit evidence to establish 
that it did not pass on the alleged 
overcharges to its customers. For 
example, a firm may submit market 
surveys or information about changes in 
its profit margins or sales volume to 
show that price increases to recover 
alleged overcharges were infeasible. 

All applicants should report any past 
or present involvement as parties in 
DOE enforcement actions. If these 
actions have terminated, the applicant 
should furnish a copy of a final order 
issued in the matter. If the action is 
ongoing, the applicant should briefly 
describe the action and its current 
status. The applicant is under a 
continuing obligation to keep the OHA 
informed of any change in status while 
its application for refund is being 
considered. See 10 CFR 205.9(d). 

Each application must also include the 
following statement: “I swear (or affirm) 
that the information submitted is true 


* As noted earlier, public utilities and farmer 
cooperatives are considered to be end users for the 
purposes of refund proceedings. 


and accurate to the best of my 
knowledge and belief.” See 10 CFR 
205.283(c); 18 U.S.C. 1001. In addition, 
the applicant should furnish us with the 
name, position title, and telephone 
number of a person who may be 
contacted by us for additional 
information concerning the application. 

All applications for refund must be 
filed in duplicate. A copy of each 
application will be available for public 
inspection in the Public Docket Room of 
the Office of Hearings and Appeals, 
Forrestal Building, Room 1E-234, 1000 
Independence Avenue, Washington, 
D.C. Any applicant that believes that its 
application contains confidential 
information must so indicate on the first 
page of its application and submit two 
additional copies of its application from 
which the confidential information has 
been deleted, together with a statement 
specifying why any such information is 
privileged or confidential. 

All applications should be sent to: 
Saber Energy Special Refund 
Proceedings, Office of Hearings and 
Appeals, U.S. Department of Energy, 
1000 Independence’ Avenue, S.W., 
Washington, D.C. 20585. Applications 
for refund of a portion of the Southern 
consent order funds must be postmarked 
within 90 days after publication of this 
Decision and Order in the Federal 
Register. See 10 CFR 205.286. All 
applications for refund received within 
the time limit specified will be 
processed pursuant to 10 CFR 205.284. 


VI. Distribution of the Remainder of the 
Consent Order Funds 


In the event that money remains after 
all first stage claims have been disposed 
of, undistributed funds could be 
distributed in a number of different 
ways. However, we will not be in a 
position to decide what should be done 
with any remaining funds until the first 
stage refund procedure is completed. 

It Is Therefore Ordered That: 

(1) Applications for Refund from the 
funds remitted to the Department of 
Energy by Saber Energy, Inc. Pursuant to 
the consent order executed on April 19, 
1982 may now be filed. 

(2) All applications must be 
postmarked within 90 days after 
publication of this Decision and Order 
in the Federal Register. 


Dated: July 30, 1985. 
Richard T. Tedrow, 
Acting Director, Office of Hearings and 
Appeals. 
[FR Doc. 19285 Filed 8-13-85; 8:45 am] 
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ENVIRONMENTAL PROTECTION 
AGENCY 


[PF-415; PH-FRL 2879-3] 


Certain Chemical Companies; 
Pesticide Tolerance Petitions 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


summary: EPA has received pesticide 
and feed additive petitions ralating to 
the establishment,and/or amendment of 
tolerances for certain pesticide 
chemicals in or on certain agricultural 
commodities. 


ADDRESSES: By mail, submit comments 
identified by the document control 
number [PF-415] and the petition 
number, attention Product Manager, at 
the following address: 


Information Services Section (TS-757C), 
Program Managment and Support 
Division, Office of Pesticide Programs, 
Environmental Protection Agency, 401 
M St., SW., Washingtion, D.C. 20460. 

In person, bring comments to: 
Information Services Section (TS— 
757C), Environmental Protection 
Agency, Rm, 236, CM#2, 1921 
Jefferson Davis Highway, Arlington, 
VA 22202. 


Information submitted as a comment 
concerning this notice may be claimed 
confidential by marking any part or all 
of that information as “Confidential 
Business Information” (CBI). 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
copy of the comment that does not 
contain CBI must be submitted for 
inclusion in the public record. 
Information not marked confidential 
may be disclosed publicy by EPA 
without prior notice. All written 
comments filed in response to this 
notice will be availabe for public 
inspection in the Information Services 
Section office at the address given 
above, from, 8 a.m., to 4 p.m., Monday 
through Friday, except legal holidays. 


FOR FURTHER INFORMATION CONTACT: 
By mail: Registration Divison (TS—767C), 
Attn: (Product Manager (PM) named in 
each petition), Environmental Protection 
Agency, Office of Pesticide Programs, 
401 M St., Washington, D.C. 20460. 

In person: Contact the PM named in 
each petition at the following office 
location/telephone number: 
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Rm. 202, CM#2 
(703-557-2386). 


PM-12, Jay 
Ellenberger. 


EPA, 1921 
Jefferson 


Davis Hwy, 
Arlington, VA 
22202. 
PM-17, Timothy A. | Rm. 207, CM#2 Do. 
Gardner. (703-557-2690). 


SUPPLEMENTARY INFORMATION: EPA has 
received pesticide (PP) and feed 
additive petitions (FAP) relating to the 
establishment and/or amendment of 
tolerances for certain pesticide 
chemicals in or on certain agricultural 
commodities. 


I. Initial Filing 


PP 5F3260. Dow Chemical U.S.A. P.O. 
Box 1706, Midland, MI 48640. Proposes 
amending 40 CFR 180.342 by 
establishing a tolerance for residues of 
chlorpyrifos in or on legume vegetables 
at 0.1 part per million (ppm). The 
proposes analytical method for 
determining residues is gas 
chromatography. PM-12. 


Il. Amended Petitions 


1. FAP 1H5301. EPA issued a notice 
published in the Federal Register of June 
22, 1981 (46 FR 32313), which announced 
that Duphar B.V., P.O. Box 54, 1243 ZHS- 
Graveland, Holland (succesor company 
to Thompson-Hayward Chemical Co., 
5200 Speaker Rd., Kansas City, KS 
66106) had submitted FAP 1H5301 to the 
Agency proposing to amend 21 CFR Part 
193 by establishing a regulation 
permitting residues of the insecticide 
diflubenzuron in or on dried citrus pulp 
(orange and grapefruit) a 0.30 ppm and 
citrus oil at 20.0 ppm. 

Duphar B.V. has amended the petition 
as follows: 

a. Reproposing the tolerances for 
dried citrus pulp (orange and grapefruit) 
at 0.30 ppm under 21 CFR 561.420, 
(animal feeds) and citrus oil at 20.0 ppm 
under 21 CFR Part 193 (food). 

b. Proposing tolerances for processed 
citrus products and citrus molasses at 
0.05 ppm under both 21 CFR 561.420 and 
21 CFR Part 193. PM-17. 

2. PP 4F3027. EPA issued a notice 
published in the Federal Register of 
February 23, 1984 (49 FR 6794), which 
announced that Shell Oil Co., 1025 
Connecticut Ave., NW., Washington, 
D.C. 20036, had submited PP 4F3027 to 
the Agency proposing to amend 40 CFR 
180.379 by establishing a tolerance for ° 
residues of the insecticide cyano (3- 
phenoxypheny]) methyl-4-chloro-alpha- 
(1-methylethyl)benzeneacetate in or on 
the commodity stone fruits (crop 
grouping) at 10.0 ppm. 


Shell amended the petition by listing 


the commodities individually included in 


the stone fruits (crop grouping). 


The proposed analytical method for 
determining residues is gas 
chromatography. PM-17. 


Authority: 21 U.S.C. 346a and 348, 
Dated: July 31, 1985. 
Douglas D. Campi, 
Director, Registration Division, Office of 
Pesticide Programs. 
[FR Doc. 85-18807 Filed 8-13-85; 8:45 am] 
BILLING CODE 6560-50-M 


[OPP-30238A; FRL-2881-6] 


IC! Americas, Inc.; Approval of 
Pesticide Product Registration 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces 
Agency approval of an application 
submitted by ICI Americas, Inc. to 
register the pesticide product “Clipper 
50 WP” containing an active ingredient 
not included in any previously 
registered product pursuant to the 
provision of section 3(c)(5) of the 
Federal Insecticide, Fungicide, and 
Rodenticide Act (FIFRA), as amended. 


FOR FURTHER INFORMATION CONTACT: 


Robert Taylor, Product Manager (PM) 
25, Registration Division (TS-767C), 
Office of Pesticide Programs, 401 M 
St., SW., Washington, D.C. 20460. 

Office location and telephone number: 
Rm., 245, TS-767C, Environmental 
Protection Agency, 1921 Jefferson 
Davis Hwy, Arlington, VA 22202, 
(703-557-1800). 

SUPPLEMENTARY INFORMATION: EPA 

issued a notice, published in the Federal 

Register of February 15, 1984 (49 FR 

5828), which announced that ICI 

Americas, Inc., Agricultural Chemicals 

Div., Wilmington, DE 19897, had 

submitted an application to register the 

pesticide product “Clipper 50 WP” 
containing the active ingredient 

(2RS,3RS)-1-(4-chloropheny])-4,4- 

dimethy]-2-(1H-1,2,4-triazol-1-yl)pentan- 

3-ol at 50 percent; an active ingredient 


not included in any previously 
registered product. 

The application was approved on June 
6, 1985 for Clipper 50 WP as an 
ornamental tree injection. The product 
was assigned EPA Registration No. 
10182-77. 

The Agency has considered all 
required data on the risks associated 
with the proposed use of (2RS,3RS)-1-(4- 
chloropheny])-4,4-dimethyl-2-(1H-1,2,4- 
triazol-l-yl)pentan-3-ol and information 
on social, economic, and environmental 
benefits to be derived from use. 
Specifically, the Agency has considered 
the nature of the chemical and its 
pattern of use, application methods and 
rates, and level and extent of potential 
exposure. Based on these reviews, the 
Agency was able to make basic health 
and safety determinations which show 
that use of (2RS,3RS)-1-(4-chloropheny])- 
4,4-dimethyl-2-(1H-1,2,4-triazol-l- 
yl)pentan-3-ol, when used in accordance 
with widespread and commonly 
recognized practice, will not generally 
cause unreasonable adverse effects on 
the environment. 

More detailed information on this 
registration is contained in a Chemical 
Fact Sheet on (2RS,3RS)-1-(4- 
chloropheny])-4,4-dimethyl-2-(1H-1,2,4- 
triazol-1-yl)pentan-3-ol. 

A copy of this fact sheet, which 
provides a summary description of the 
chemical, use patterns and formulations, 
science findings, and the Agency's 
regualtory position and rationale, may 
be obtained from Registration Division 
(TS-767C), Environmental Protection 
Agency, Registration Support and 
Emergency Response Branch, 401 M St., 
SW., Washington, D.C. 20460. 

In accordance with section 3(c)(2) of 
FIFRA, a copy of the approved label and 
the list of data references used to 
support registration are available for 
public inspection in the office of the 
Product Manager. The data and other 
scientific information used to support 
registation, except for material 
specifically protected by section 10 of 
FIFRA, are available for public 
inspection in the Program Management 
and Support Division (TS-757C), Office 
of Pesticide Programs, Environmental 
Protection Agency, Rm. 236 CM#2, 
Arlington, VA 22262 (703-557-3262). 
Request for data must be made in 
accordance with the provisions of the 
Freedom of Information Act and must be 
addressed to the Freedom of 
Information Office (A—101), M St., SW., 
Washington, D.C. 20460. . 

Such requests should: (1) Identify the 
product name and registration number 
and (2) specify the data or information 
desired. 
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Authority: 7 U.S.C. 136. 

Dated: July 31, 1985. 
Steve Schatzow, 
Director, Office of Pesticide Programs. 
[FR Doc. 85-19200 Filed 8-13-85; 8:45 am] 
BILLING CODE 6560-50-M 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 


Agency Information Collection 
Submitted to the Office of 
Management and Budget for 
Clearance 


The Federal Emergency Management 
Agency (FEMA) has submitted to the 
Office of Management and Budget the 
following information collection 
package for clearance in accordance 
with the Paperwork Reduction Act (44 
U.S.C. Chapter 35). 

Type: Extension of 3067-0168. 
Title: Application for Superfund 

Temporary Relocation Assistance. 
Abstract: This form is used to document 

applicant information needed to 

determine eligibility for, and provide 
temporary relocation. 
Type of Respondents: Individuals or 

Households. 

Number of Respondents: 500. 
Burden Hours: 125. 

Copies of the above information 
collection request and supporting 
documentation can be obtained by 
calling or writing the FEMA Clearance 
Officer, Linda Shiley, (202) 646-2624, 500 
C Street SW., Washington, D.C. 20472. 

Comments should be directed to Mike 
Weinstein, Desk Officer for FEMA, 
Office of Information and Regulatory 
Affairs, OMB, Rm. 3235, New Executive 
Office Building, Washington, D.C. 20503. 

Dated: August 7, 1985. 

Walter A. Girstantas, 

Director, Administrative Support. 

[FR Doc. 19276 Filed 8-13-85; 8:45 am] 
BILLING CODE 6351-01-M 


FEDERAL RESERVE SYSTEM 


Applications To Engage de Novo in 
Permissible Nonbanking Activities; 
Bankmont Financial Corp., et al. 


The companies listed in this notice 
have filed an application under 
§ 225.23(a)(1) of the Board’s Regulation 
Y (12 CFR 225.23) (a}(1)}) for the Board's 
approval under section 4{c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)}(8)) and § 225.21(a) of Regulation 
Y (12 CFR 225.21(a)}) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 


activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 


“ to produce benefits to the public, such 


as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated 
or the offices of the Board of Governors 
not later than September 3, 1985. 

A. Federal Reserve Bank of Chicago 
(Franklin D. Dreyer, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Bankmont Financial Corp., New 
York, New York; to engage de novo, 
through its wholly-owned subsidiary, 
Harris Futures Corporation, Chicago, 
Illinois, in the execution and clearance 
of the municipal index product and 
stock index products for unaffiliated 
persons. These activities have been 
approved by Board Order as permissible 
for bank holding companies. J.P. Morgan 
& Company, Inc., 68 Federal Reserve 
Bulletin 514 (1982); Bankers Trust New 
York Corporation, 68 Federal Reserve 
Bulletin 651 (1982). Comments on this 
application must be received not later 
than August 22, 1985. 

B. Federal Reserve Bank of San 
Francisco (Harry W. Green, Vice 
President) 101 Market Street, San 
Francisco, California 94105: 

1. U.S. Bancorp, Portland, Oregon; to 
engage de novo through its subsidiary, 
U.S. Bancorp Financial, Inc., Portland, 
Oregon, in expanding the activities of 
making, acquiring, and servicing of 
loans and other extensions of credit, 
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either secured or unsecured, for its own 
account or for the account of others 
including, but not limited to commercial, 
discount, rediscount, and consumer 
loans; installment sales contracts and 
other forms of receivables; leasing of 
personal property and equipment; and 
acting as insurance agent with regard to 
credit life and disability insurance, 
solely in connection with extensions of 
credit pursuant to section 4(c)(F)(A) of 
the Act. 

U.S. Bancorp also has applied to act 
as agent with respect to the sale of 
property and casualty insurance 
connected to extensions of credit 
pursuant to section 4(c)(8)(D) of the Act. 
U.S. Bancorp received approval to 
engage in this activity prior to May 1, 
1982, and will expand its activities to 
Idaho, Nevada, and Arizona. 


Board of Governors of the Federal Reserve 
System, August 9, 1985. 
Barbara R. Lowrey, 
Associate Secretary of the Board. 
[FR Doc. 85-19379 Filed 8-13-85; 8:45 am] 
BILLING CODE 6210-01-M 


Formation of; Acquisition by; or 
Merger of Bank Holding Companies; 
Benton Capital Corp. 


The company listed in this notice has 
applied for the Board’s approval under 
section 3 of the Bank Holding Company 
Act (12 U.S.C. 1842) and § 225.14 of the 
Board's Regulation Y (12 CFR 225.24) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Comments regarding this application 
must be received not later than 
September 6, 1985. 

A. Federal Reserve Bank of Dallas 
(Anthony J. Montelaro, Vice President) 
400 South Akard Street, Dallas, Texas 
75222: 
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1. Benton Capital Corporation, 
Benton, Louisiana; to become a bank 
holding company by acquiring 100 
percent of the voting shares of East 
River Bancshares, Inc., Benton, 
Louisiana, thereby indirectly acquiring 
Bank of Benton, Berton, Louisiana. 


Roard of Governors of the Federal Reserve 
System, August 9, 1985. 
Barbara R. Lowrey, 
Associate Secretary of the Board. 
[FR Doc. 85-19330 Filed 8-13-85; 8:45 am] 
BILLING CODE 6210-01-M 


Formation of: Acquisition by; or 
Merger of Bank Holding Companies; 
Lawrence County Bancshares, Inc. 


The company listed in this notice has 
applied for the Board's approval under 
section 3 of the Bank Holding Company 
Act (12 U.S.C. 1842) and § 225.14 of the 
Board's Regulation Y (12 CFR 225.24) to 
become a bank holding company or to 
acquire a bank or bank holding 
company. The factors that are 
considered in acting on the applications 
are set forth in section 3(c) of the Act (12 
U.S.C. 1842(c)). 

The application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that 
application or to the offices of the Board 
of Governors. Any comment on an 
application that requests a hearing must 
include a statement of why a written 
presentation would not suffice in lieu of 
a hearing, identifying specifically any 
questions of fact that are in dispute and 
summarizing the evidence that would be 
presented at a hearing. 

Comments regarding this application 
must be received not later than 
September 6, 1985. 

A. Federal Reserve Bank of St. Louis 
(Delmer P. Weisz, Vice President) 411 
Locust Street, St. Louis, Missouri 63166: 

1. Lawrence County Bancshares, Inc., 
Aurora, Missouri; to become a bank 
holding company by acquiring 86.81 
percent of the voting shares of Lawrence 
County Bank, Aurora, Missouri. 

Board of Governors of the Federal Reserve 
System, August 8, 1985. 

Barbara R. Lowrey, 

Associate Secretary of the Board. 

[FR Doc. 85-19263 Filed 8-13-85; 8:45 am] 
BILLING CODE 6210-01-M 


GENERAL SERVICES 
ADMINISTRATION 


Agency Information Collection Under 
Review by the Office of Management 
and Budget: U.S. Freight Loss/Damage 
Claim 


AGENCY: Office of Policy and 
Management Systems, GSA. 

SUMMARY: Under the provisions of the 
Paperwork Reduction Act of 1980 (44 
U.S.C., Chapter 35), the General Services 
Administration (GSA) requests the 
Office of Management and Budget 
(OMB) to approve the extension of an 
existing information collection. 
ADDRESSES: Send comments to Franklin 
S. Reeder, GSA Desk Officer, Room 
3235, NEOB, Washington, DC 20503, and 
to Willaim W. Hiebert, GSA Clearance 
Officer, General Services 
Administration (ATRAI), Washington, 
DC 20405. 

FOR FURTHER INFORMATION CONTACT: 
Raymond Price, Office of Transportation 
(703-557-1256). 

SUPPLEMENTARY INFORMATION: 


a. Purpose. This collection is used by 
the Government to file claims against 
commercial transportation companies. 

b. Annual reporting burden. 
Respondents, responses and hours, 9,669 
each. 

c. Copies of proposal. Copies may be 
obtained from the Directives and 
Reports Management Branch (ATRAN), 
Room 3007, GS Building, Washington, 
DC 20405 (202-566-0666). 


Dated: August 5, 1985. 
Johnny T. Young, 
Acting Director, Information Management 
Division. 
{FR Doc. 85-19316 Filed 8-13-85; 8:45 am] 
BILLING CODE 6820-24-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Public Health Service 


Administration and Coordination of 
the National Institute of Mental Health, 
the National Institute of Alcohol Abuse 
and Alcoholism, and the National 
Institute on Drug Abuse; Delegation of 
Authority 


Notice if hereby given that on July 5, 
1985, the Secretary of Health and 
Human Services delegated to the 
Assistant Secretary for Health, with 
authority to redelegate, the authority 
vested in the Secretary under Title V of 
the Public Health Service Act (42 U.S.C. 
290aa et seq.), as amended, concerning 
the administration and coordination of 
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the National Institute of Mental Health, 
the National Institute on Alcohol Abuse 
and Alcoholism, and the National 
Institute on Drug Abuse. The delegation 
to the Assistant Secretary for Health 
excluded the authority related to 
discrimination in Federal employment 
on grounds of prior alcohol or drug 
abuse, authority related to 
discrimination against admission of 
alcohol and drug abusers to private and 
public hospitals, and authority to 
promulgate regulations, submit reports 
to Congress or a Congressional 
Committee, establish advisory 
committees and appoint members to 
advisory committees. 


Dated: August 5, 1985. 
John J. O’Shaughnessy, 


Assistant Secretary for Management and 
Budget/OS. 
[FR Doc. 85-19365 Filed 8-13-85; 8:45 am] 


BILLING CODE 4160-20-M 


Office of Human Development 
Services 


Child Abuse and Neglect Prevention 
and Treatment; Proposed Research 
Priorities for Fiscal Year 1986 


AGENCY: Office of Human Development 
Services (OHDS), Department of Health 
and Human Services (DHHS). 


ACTION: Notice of proposed Fiscai Year 
1986 child abuse and neglect research 
priorities in the Office of Human 
Development Services (OHDS). 


SUMMARY: The National Center for Child 
Abuse and Neglect in the Children’s 
Bureau, Office of Human Development 
Services (OHDS) is proposing for public 
comment eight areas of research in the 
field of child abuse and neglect 
prevention and treatment. HDS invites 
comments on these proposed research 
areas. 


DATE: In order to be considered, 
comments must be received no later 
than October 15, 1985. OHDS invites 
comments on these research priorities or 
suggestions for other research priorities. 
No proposals, concept papers or other 
forms of application should be 
submitted at this time. 


ADDRESS: Comment should be sent to: 
Commissioner, Administration for 
Children, Youth and Families, Attn: 
National Center on Child Abuse and 
Neglect, P.O. Box 1182, Washington, 
D.C. 20013, (202-245-2840). 


FOR FURTHER INFORMATION CONTACT: 
Laura Skaff or Roland Sneed (202) 245- 
2840. 
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SUPPLEMENTARY INFORMATION: The 
National Center on Child Abuse and 
Neglect (NCCAN) is part of the 
Children’s Bureau in the Administration 


for Children, Youth and Families, OHDS. 


NCCAN conducts activities designed to 
assist and enhance national, State and 
community efforts to prevent, identify 
and treat child abuse and neglect. These 
activities include: conducting research 
and demonstrations; supporting service 
improvement projects; gathering, 
analyzing and disseminating 
information through a national 
clearinghouse; providing grants to 
eligible States for strengthening and 
improving their child protective 
programs; and coordinating Federal 
activities related to child abuse and 
neglect through the Advisory Board on 
Child Abuse and Neglect. 

In Fiscal Year 1986, NCCAN intends 
to continue to support a national 
information clearinghouse on child 
abuse and neglect and a system for 
aggregating a national report using data 
from official reports of child abuse and 
neglect collected by the States. 
Continued support will also be provided 
for preparation and dissemination of 
relevant reports and manuals based on 
the findings of completed research and 
demonstration projects and the 
development of materials suitable for 
children and young adults to help 
prevent and reduce the effects of child 
abuse and neglect. In addition, NCCAN 
will be strengthening its coordinative 
efforts with other Federal agencies in 
the areas of child abuse and neglect, 
child sexual exploitation and 
pornography prevention. 

OHDS solicits specific comments and 
suggestions concerning each of the 
priorities described below. No 
proposals, concept papers or other 
forms of application should be 
submitted at this time. Any such 
submissions will be discarded. 
Applications will be accepted only in 
response to the OHDS Coordinated 
Discretionary Funds Program 
Announcement to be published in the 
Federal Register at a later date. 

No acknowledgements will be made 
of the comments received in response to 
this notice, but all comments will be 
considered in preparing the final funding 
priorities for child abuse and neglect 
research activities for Fiscal Year 1986. 
In addition, we will send a copy of the 
OHDS program announcement to all 
persons who comment on these 
proposed priorities. OHDS anticipates 
that the program announcement for the 
Coordinated Discretionary Funds 
Program will be published in the late 
summer of 1985. 


Proposed Child Abuse and Neglect 
Research Priorities for Fiscal Year 1986 


OHDS is considering the following 
research priorities for fiscal year 1986: 

1. Homeless Youth Research to date 
suggests that many homeless youth have 
been abused, neglected or exploited. 
Estimates of the size and characteristics 
of this vulnerable homeless population 
vary. Many are not only alienated from 
their families but from the normative 
institutions in the community as well. 
Research is needed to determine the size 
and characteristics of this homeless 
population and to develop methods to 
reduce their vulnerability to abuse and 
exploration. 

To better understand the nature and 
scope of this problem, the following 
issues should be addressed for these 
youth: who are they, how do they 
manage, under what circumstances did 
they leave home, what is the duration of 
homelessness, to what extent are they - 
exploited and how, what services are 
available to them, what services would 
be accepted by them, what positive 
steps can be taken to lessen their 
vuluerability, and what pathways to 
self-sufficiency are available. 

2. Emotional Maltreatment Emotional 
maltreatment (e.g., mental injury or 
psychological abuse) is the form of child 
abuse and neglect which remains most 
difficult to define, identify, investigate 
and treat. The protection of emotionally 
maltreated children and the treatment of 
their families require intense 
involvement and a high level of 
therapeutic skill, though little guidance 
is available for those service providers 
who cope with this form of child abuse 
and neglect. Recent research has made 
some progress in better defining 
emotional maltreatment (Egland, in 
process; Bailey, in process; Garbarino, 
1985). Further research is neeced to 
assess the scope and nature of this 
problem and to identify special 
treatment approaches for children and 
adults/caretakers. 

3. Male Victims Data suggest 
substantial underreporting nationwide 
of sexual abuse of male children. These 
cases have diverged from the classical 
model of the incestuous family (father/ 
daughter incest based on marital 
breakdown and maternal abdication) 
and as a result have often been 
overlooked (Finkelhor 1984). However, 
an increase in the number of cases of 
sexually abused boys—as high as one- 
third of case loads (Rogers, 1979; Seift, 
1979)—has underscored the need to 
better understand this problem. 

Research is needed to investigate how 
sexual abuse of male children differs 
from abuse of females, specifically in 
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relation to the areas of reporting, 
treatment and long-term impact. 

4. Female Abusers. Just as it has been 
assumed, until recently, that boys were 
rarely sexually abused, so was it 
assumed that few women were 
perpetrators. However, researchers have 
begun to question that this is the case. 
While sexual abuse by females is less 
frequent than abuses commited by 
males, it does account for nearly 5 
percent of abuses against girls and 20 
percent of the abuses against boys 
(Finkelhor 1984). Problems presented by 
female child sexual offenders have been 
almost completely ignored. A study to 
examine the scope of the femal offender 
problem from definitional, prevention 
and treatment perspectives is needed. 

5. Children’s Court Appearances 
Experts in the field almost universally 
perceive the prosecutorial process as 
both very difficult for judge and jury and 
traumatizing to the child victim. 
Preliminary research efforts have begun 
to analyze and document the effects of 
courtroom experiences on the child and 
to develop less traumatizing courtroom 
procedures. Less attention has been 
focused on research that would examine 
the viability of children's testimony. 

Research is needed to explore the 
ability of children to accurately recount 
events, children’s suggestibility to 
falsification of events, jurors’ views of 
children's credibility; and to develop 
means to strengthen children’s 
credibility, improve doucmentation, and 
lessen the danger of case dismissal on 
technicality. 

6. Reporting Practices A 1983 report 
by the American Humane Association 
(AHA) on the incidence of child abuse 
and neglect indicated a marked increase 
in the number of reports of child 
maltreatment (a 142 percent increase 
over 1976). Professionals reported 48 
percent of the maltreatment reports, 39 
percent of the reports came from friends, 
neighbors, relatives and self, 11 percent 
were reported anonymously and other 
sources reported two percent. However, 
the National Incidence Study (1981) 
found that professionals only reported 
to child protective services 21 percent of 
the maltreatment cases they identified. 

Research is needed to examine the 
key factors related to reporting and non- 
reporting and to analyze the reporting 
practices of various mandated reporting 
groups. Specific areas to be addressed 
include: who reports and why; 
operational definitions for child 
maltreatment used by various non- 
professional and professional groups; 
criteria used for deciding whether or not 
to report; what reporting procedures 
have been developed for the public and 
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mandated professionals (i.e. educators, 
doctors, day care personnel); and the 
child maltreatment categories most 
likely to be reported by professionals 
and non-professionals. 


7. Responses to Reports A recent 
survey of the status of child protective 
services showed that these agencies are 
experiencing increases in both the 
number of referrals and the severity of 
cases. In most States this situation has 
led to policies that allow staff to screen 
out cases for fuller investigation. While 
written screening policies do exist in 
many States, a survey of child protective 
service administrators indicated that in 
practice these decisions are based 
primarily on worker and supervisor 
judgment (AHA 1983). 

Research of national scope is needed 
to provide improved understanding of 
the processes and risks involved in 
screening decisions and to develop 
methods of improving screening and 
substantiation detisions. Specific areas 
to be addressed are: the basis for 
selection of reports to be investigated, 
existing classification criteria for 
investigation and substantiation, the 
relationship between substantiation and 
reporting group, the relationship 
between substantiation and type of 
reported abuse, and the identification of 
methods to improve CPS screening and 
subsiantiation decisions. 

8. Central Registries Forty-two States 
have centralized registries for reports of 
child abuse and neglect. The information 
kept in these records varies as do State 
rules on sealing, expunction, 
destruction, amendment, and access to 
and confidentiality of records. These 
rich data sources can be used to aid case 
identification and assessment, and to 
facilitate policy planning and program 
development. To date, this information 
has, in some instances, been 
underutilized or insufficiently 
safeguarded. 

Comprehensive research is needed to 
explore current central registry practices 
and procedures across the nation. 
Special attention should be directed to 
issues surrounding: data utilization in 
prevention, case management, system 
improvements and research; 
accessibility by victim, family or 
perpetrator; expungement of records; 
data maintenance procedures; local 
agency and State planning agency use of 
data; and recommendations for more 
uniform practices in these areas. 


(Catalog of Federal Domestic Assistance 
Program Number: 13.628, Child 
Development—Child Abuse and Neglect 
Prevention and Treatment) 


Dated: July 30, 1985 
Dodie Livingston, 
Commissioner for Children, Youth and 
Families. 

Dated: August 6, 1985. 
Dorcas R. Hardy, 
Assistant Secretary for Human Development 
Services. 
[FR Doc, 19292 Filed 8-13-85; 8:45 am] 
BILLING CODE 4130-01-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 


Availability of the Proposed Spokane 
Resource Management Plan and Final 
Environmental Impact Statement, 
Spokane District, Washington 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of Proposed Area of 
Critical Environmental Concern (ACEC) 
designations. 


SUMMARY: Pursuant to section 102(2){C) 
of the National Environmental Policy 
Act of 1969, section 202(a) of the Federal 
Land Policy and Management Act of 
1976, and 43 CFR Part 1600, the Bureau 
of Land Management has prepared a 
proposed Resource Management Plan, 
known as the Spokane RMP, and a final 
Environmental Impact Statement 
covering approximately 308,000 acres in 
19 counties of eastern Washington. 
Included in the proposed Spokane RMP 
are 10 areas recommended for Area of 
Critical Environmental Concern (ACEC) 
designation: 

The draft Spokane RMP/EIS was 
made available to members of the public 
in October of 1984. Comments on the 
draft were considered in preparing the 
final EJS. Any person who participated 
in the planning process and has an 
interest which is or may be adversely 
affected by approval of the Spokane 
RMP may protest. A protest may raise 
only those issues which were submitted 
for the record during the planning 
process. 

DATES AND ADDRESSES: Comments for 
the District Manager’s consideration in 
the development of the decisions should 
be submitted to the District Manager by 
September 16, 1985. Copies of the 
Proposed Plan and Final EIS are 
available at the following locations: 
Spokane District Office BLM, East 4217 
Main Avenue, Spokane, Washington 
99202, (509) 456-2570, Wenatchee 
Resource Area Office BLM, 1133 North 
Western Avenue, Wenatchee, 
Washington 98801, (509) 662-2443; Public 
Affairs BLM, Oregon State Office, 825 
N.E. Multnomah, Portland, Oregon 
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97208, (503) 231-6277; Public Affairs 
BLM, Interior Building, 18th and C 
Streets, Washington, D.C. 20240, (202) 
343-9435. Protests must be filed on or 
before September 16, 1985. To be timely, 
protests should be filed with the 
Director (202), Bureau of Land 
Management, U.S. Department of the 
Interior, Washington, D.C. 20240. The 
procedures for filing a protest are listed 
in the Proposed Plan and in 43 CFR 
1610.5-2. 


SUPPLEMENTARY INFORMATION: The final 
EIS analyzes four alternative plans for 
managing natural resources in the 
Spokane RMP Planning Area over the 
next 10 te 15 years. One alternative has 
been identified as the proposed Spokane 
Resource Management Plan. 


The alternative plans presented in the 
EIS are designed to resolve the planning 
issues identified earlier through public 
involvement. The general topics covered 
are retention or disposal of public lands, 
livestock grazing, range improvements, 
fire management, soil erosion, wildlife 
habitat management, minerals 
management, off-road vehicles use area 
designations, recreation, cultural and 
historic values, and lands for local and 
State government and other needs. The 
alternative plans include different 
resource use levels and constraints to 
address the planning issues. One 
alternative is a “No Action” alternative, 
designed to represent a continuation of 
present resource use levels or systems. 

The four issues address in the RMP 
are: 

1. Grazing Management: Forage use 
would continue at the current level of 
30,073 animal unit months. Fifty percent 
(50%) of the available forage would be 
allocated to non-consumptive uses after 
livestock use levels are established 
through analysis of monitoring studies. 
Livestock grazing use in riparian zones 
would be coordinated to facilitate 
improvement of riparian vegetation. 
Forage condition would be improved 
through grazing management and 
vegetation manipulation projects on 
1,100 acres in the Improve category 
allotments. 

2. Land Tenure Adjustment: The RMP 
identifies portions of the District where 
land ownership adjustments are needed 
to achieve more efficient management 
and utilization of public resources and 
to identify areas that should be under 
BLM management. 

3. Access to Public Lands: Additional 
physical and/or legal access to public 
land for management and public use 
purposes is proposed in 8 of 13 
management areas because access to 
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some of the public land in these areas is 
lacking. 

4. Recreation Management: The RMP 
identifies conflicts and proposes 
methods through which a balance of use 
can be achieved between recreation and 
other resource uses. Off-road vehicle 
{ORV) designations would be proposed. 
They are as follows: 230,500 acres would 
be open to ORV use; 8,980 acres would 
be restricted to designated roads and 
trails on a seasonal basis; 54,705 acres 
would be permanently restricted to 
designated roads and trails; and 13,418 
acres would be permanently closed to 
ORV use. 

As a result of comments received on 
the Draft RMP, six additional areas 
were nominated for consideration as 
ACECs. The District Manager concluded 
that five of the nominated areas met the 
criteria to qualify as ACECs. These five 
areas would be designated as ACECs 
under the Proposed RMP, and under the 
Protection Alternative. The four 
previously designated ACECs and one 
previously designated Research Natural 
Area (RNA) will continue to be 
managed under existing guidelines in all 
alternatives. 

The following areas would be 
designated as ACECs under the 
proposed RMP to protect federal 
candidate endangered, threatened, or 
sensitive plant species: 

Colockum Creek, 80 acres in T. 21 N., 
R. 21 E.; Rock Island Canyon, 360 acres 
in T. 22 N., R. 22 E., and in T. 23 N., R. 21 
E.; Yakima River Cliffs and Umtanum 
Ridge, 80 acres in T. 14 N., R. 19 E.; 
Catherine Creek and Rowland Lake, 80 
acres in T. 3 N., R.12E., and T. 3 N., R. 
11 E.; McCoy Canyon 120 acres, in T. 13 
N., R. 24 E.; Roosevelt Slope, 40 acres in 
T. 3 N., R. 21 E.; Sentinel Slope, 160 
acres in T. 15 N., R. 24 E.; and 
Earthquake Point, 40 acres; T. 26 N., R. 
21 E. Protection measures include 
elimination of incompatible uses such as 
ORV use and grazing. The colockum 
Creek and Rock Island Canyon areas 
would require fencing of approximately 
40 acres each to exclude cattle. 

The Brewster Bald Eagle ACEC in T. 
30 N., R. 24E., and T. 30 N., R. 25E., 
consists of approximately 200 acres of 
essential bald eagle winter habitat and 
golden eagle nesting habitat. The 
purpose would be to protect natural 
values for both species of eagles. 
Management would include protection 
through the elimination of incompatible 
uses. It would also include habitat 
manipulation designed to maintain or 
enhance the habitat requirements of the 
two eagle species. 

As the respective management plans 
for these areas are developed, 


additional protective measures may be 
proposed. In addition to these nine 
areas, the already designated Hot Lakes 
RNA will be further designated as an 
ACEC. 
FOR FURTHER INFORMATION CONTACT: 
Gary Yeager, Project Leader, Bureau of 
Land Management, East 4217 Main 
Avenue, Spokane, Washington 99202; 
telephone (509) 456-2570. 

Dated: July 9, 1985. 
Joseph K. Buesing, 
District Manager. 
[FR Doc. 85-19291 Filed 8-13-85; 8:45 am] 
BILLING CODE 4310-33-M 


[AA-52323] 


Alaska Native Claims Selection; 
Afognak Joint Venture 


In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice is 
hereby given that a decision to issue 
conveyance under the provisions of 
section 1427 of the Alaska National 
Interest Lands Conservation Act, 94 
Stat. 2371, 2518-28, and section 14 of the 
Alaska Native Claims Settlement Act of 
December 18, 1971, 43 U.S.C. 1601, 1613, 
will be issued to Afognak Joint Venture 
consisting of Afognak Native 
Corporation; Ouzinkie Native 
Corporation; Shuyak, Inc.; Uganik 
Natives, Inc.; Litnik, Inc.; Uyak Natives, 
Inc.; Ayakulik, Inc.; Bells Flats Natives, 
Inc.; Akhiok-Kaguyak, Inc.; Leisnoi, 
Incorporated; Old Harbor Native 
Corporation; Anton-Larsen, Inc.; and 
Koniag, Inc., Regional Native 
Corporation in its own right and as 
successor in interest to Karluk Native 
Corporation and Nu-Nachk Pit, Inc. The 
lands involved include approximately 
253,478 acres on Afognak, Bear, Teck, 
Hogg and Murphy Islands, Alaska. 

A notice of the decision will be 
published once a week for four (4) 
consective weeks, in the KODIAK 
DAILY MIRROR. Copies of the decision 
may be obtained by contacting the 
Bureau of Land Management, Alaska 
State Office, 701 C Street, Box 13, 
Anchorage, Alaska 99513. ((907) 271- 
5960). 

Any party claiming a property interest 
which is adversely affected by the 
decision shall have until September 13, 
1985 to file an appeal. However, parties 
receiving service by certified mail shall 
have 30 days from the date of receipt to 
file an appeal. Appeals must be filed in 
the Bureau of Land Management, 
Division of Conveyance Management 
(960), address identified above, where 
the requirements for filing an appeal can 
be obtained. Parties who do not file an 
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appeal in accordance with the 
requirements of 43 CFR Part 4, Subpart E 
shall be deemed to have waived their 
rights. 

Ruth Stockie, 

Section Chief, Branch of ANCSA 
Adjudication. 

[FR Doc. 85-19297 Filed 8-13-85; 8:45 am] 
BILLING CODE 4310-JA-M 


[F-14989-A2 }] 


Alaska Native Claims Selection; 
Danzhit Haniaii Corp. 


In accordance with Department 
regulation 43 CFR 2650.7(d), notice is 
hereby given that a decision to issue 
conveyance under the provisions of 
Section 14{a) of the Alaska Native 
Claims Settlement Act of December 18, 
1971 (ANCSA), 43 U.S.C. 1601, 1613(a), 
will be issued to Danzhit Hanlaii 
Corporation for approximately 22,675 
acres. The lands involved are in the 
vicinity of Circle. 

Fairbanks Meridian, Alaska 
T. 10 N., R. 17 E. (F-14989-L2) 
T. 12 N., R. 17 E. (F-14989-G2) 


T. 12 N., R. 19 E. (F-14989-A2) 
T.14N., R. 19 E. (F-14989-12) 


A notice of the decision will be 
published once a week for four (4) 
consecutive weeks, in the FAIRBANKS 
DAILY NEWS-MINER. Copies of the 
decision may be obtained by contacting 
the Bureau of Land Management, Alaska 
State Office, 701 C Street, Box 13, 
Anchorage, Alaska 99513. ((907) 271- 
5960). 

Any party claiming a property interest 
which is adversely affected by the 
decision shall have until September 13, 
1985 to file an appeal. However, parties 
receiving service by certified mail shall 
have 30 days from the date of receipt to 
file an appeal. Appeals must be filed in 
the Bureau of Land Management, 
Division of Conveyance Management 
(960), address identified above, where 
the requirements for filing an appeal can 
be obtained. Parties who do not file an 
appeal in accordance with the 
requirements of 43 CFR Part 4, Subpart E 
shall be deemed to have waived their 
rights. 

Helen Burleson, 

Section Chief, Branch of ANCSA 
Adjudication. 

[FR Doc. 85-19298 Filed 8-13-85; 8:45 am] 
BILLING CODE 4310-JA-M 


'F-14989-G2, F-14989-I2, F-14989-L2 
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{F-14989-B] 


Alaska Native Claims Selection; 
Danzhit Hanlaii Corp. 


In accordance with Department 
regulation 43 CFR 2650.7(d), notice is 
hereby given that a decision to issue 
conveyance under the provisions of 
section 14{a) of the Alaska Native 
Claims Settlement Act of December 18, 
1971 (ANCSA), 43 U.S.C. 1601, 1613(a), 
will be issued to Danzhit Hanlaii 
Corporation for approximately 160 
acres. The lands involved are in the 
vicinity of Circle, Alaska, within T. 10 
N., R. 16 E., Fairbanks Meridian. 

A notice of the decision will be 
published once a week for four (4) 
consecutive weeks, in the FAIRBANKS 
DAILY NEWS-MINER. Copies of the 
decision may be obtained by contacting 
the Bureau of Land Management, Alaska 
State Office, 701 C Street, Box 13, 
Anchorage, Alaska 99513. ((907) 271- 
5960). 

Any party claiming a property interest 
which is adversely affected by the 
decision shall have until September 13, 
1985 to file an appeal. However, parties 
receiving service by certified mail shall 
have 30 days from the date of receipt to 
file an appeal. Appeals must be filed in 
the Bureau of Land Management, 
Division of Conveyance Management 
(960), address identified above, where 
the requirements for filing an appeal can 
be obtained. Parties who do not file an 
appeal in accordance with the 
requirements of 43 CFR Part 4, Subpart E 
shall be deemed to have waived their 
rights. 

Helen Burleson, 

Section Chief, Branch of ANCSA 
Adjudication. 

[FR Doc. 85—19299 Filed 8-13-85; 8:45 am] 
BILLING CODE 4310-JA-M 


[AA-6661-C] 


Alaska Native Claims Selection; 
Eklutna, Inc. . 


In accordance with Department 
regulation 43 CFR 2650.7(d), notice is 
hereby given that a decision to issue 
conveyance under the provisions of 
section 14(a) of the Alaska Native 
Claims Settlement Act of December 18, 
1971 (ANCSA), 43 U.S.C. 1601, 1613 will 
be issued to Eklutna, Inc. The lands 
involved are in the vicinity of Eklutna, 
Alaska, and are known as Eklutna 
Gravel Reserve Nos. 1 and 2. They are 
within T. 16 N., R. 1 W., Seward 
Meridian, and contain approximately 
297 acres and 102 acres, respectively. 

A notice of the decisions will be 
published once a week for four (4) 


consecutive weeks, in the 
ANCHORAGE DAILY NEWS. Copies of 
the decisions may be obtained by 
contacting the Bureau of Land 
Management, Alaska State Office, 701 C 
Street, Box 13, Anchorage, Alaska 99513. 
((907) 271-5960). 

Any party claiming a property interest 
which is adversely affected by the 
decisions shall have until September 13, 
1985 to file an appeal. However, parties 
receiving service by certified mail shall 
have 30 days from the date of receipt to 
file an appeal. Appeals must be filed in 
the Bureau of Land Management, 
Division of Conveyance Management 
(960), address identified above, where 
the requirements for filing an appeal can 
be obtained. Parties who do not file an 
appeal in accordance with the 
requirements of 43 CFR Part 4, Subpart E 
shall be deemed to have waived their 
rights. 

Olivia Short, 

Section Chief, Branch of ANCSA 
Adjudication. 

[FR Doc. 85-19300 Filed 8-13-85; 8:45 am] 
BILLING CODE 4310-JA-M 


[F-14882-B] 


Alaska Native Claims Selection; Gana-a 
"Yoo, Ltd. 


In accordance with Departmental 
regulation 43 CFR 2650.7(d), notice is 
hereby given that a decision to issue 
conveyance under the provisions of 
section 14{a) of the Alaska Native 
Claims Settlement Act of December 18, 
1971 (ANCSA), 43 U.S.C. 1601, 1613(a), 
will be issued to Gana-a ‘Yoo, Limited 
for approximately 2,646 acres. The lands 
involved are in the vicinity of Koyukuk, 
Alaska. 


Kateel River Meridian, Alaska 
T.75S., R. 5 E. (Unsurveyed) 
T.85S., R. 5 E. (Surveyed) 
T.75S., R. 7 E. (Unsurveyed) 

T. 8S., R. 7 E. (Unsurveyed) 

A notice of the decision will be 
published once a week for four (4) 
consecutive weeks, in the TUNDRA 
TIMES. Copies of the decision may be 
obtained by contacting the Bureau of 
Land Management, Alaska State Office, 
701 C Street, Box 13, Anchorage, Alaska 
99513. ((907) 271-5960). 

Any party claiming a property interest 
which is adversely affected by the 
decision shall have until September 13, 
1985 to file an appeal. However, parties 
receiving service by certified mail shall 
have 30 days from the date of receipt to 
file an appeal. Appeals must be filed in 
the Bureau of Land Management, 
Division of Conveydnce Management 
(960}, address identified above, where 
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the requirements for filing an appeal can 
be obtained. Parties who do not file an 
appeal in accordance with the 
requirements of 43 CFR Part 4, Subpart E 
shall be deemed to have waived their 
rights. 

Helen Burleson, 

Section Chief, Branch of ANCSA 
Adjudication. 

[FR Doc. 85-19301 Filed 8-13-85; 8:45 amj 
BILLING CODE 4310-JA-M 


[W-76665] 


Wyoming; Proposed Reinstatement of 
Terminated Oil and Gas Lease 


Pursuant to the provisions of Pub. L. 
97-451, 96 Stat. 2462-2466, and 
Regulation 43 CFR 3108.2-3 (a) and 
(b)(1), a petition for reinstatement of oil 
and gas lease W-76665 for lands in 
Uinta County, Wyoming was timely filed 
and was accompanied by all the 
required rentals accruing from the date 
of termination. 

The lessee has agreed to the amended 
lease terms for rentals and royaities at 
the rate of $5.00 per acre, or fraction 
thereof, per year and 16% percent, 
respectively. 

The lessee has paid the required 
$500.00 administrative fee and $106.25 to 
reimburse the Department for the cost of 
this Federal Register notice. The lessee 
has met all the requirements for 
reinstatement of the lease as set out in 
section 31 (d) and (e) of the Mineral 
Lands Leasing Act of 1920 (30 U.S.C. 
188), and the Bureau of Land 
Management is proposing to reinstate 
lease W-76665 effective May 1. 1984, 
subject to the original terms and 
conditions of the lease and the 
increased rental and royalty rates cited 
above. 

Andrew L. Tarshis, 

Chief, Leasing Section. 

[FR Doc. 85-19313 Filed 8-13-85; 8:45 am] 
BILLING CODE 4310-22-M 


Minerals Management Service 


Establishment of a Royalty 
Management Advisory Committee 


AGENCY: Minerals Management Service 
(MMS), Interior. 


ACTION: Notice of establishment. 


SUMMARY: This notice is published in 
accordance with section 9{a)}{2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463). Following review and 
concurrence by the Administrator of the 
General Services Administration, notice 
is hereby given that the Secretary of the 
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Interior is establishing a Royalty 
Management Advisory Committee. 

The Secretary is establishing the 
Committee because the Royalty 
Management Program (RMP) is the focus 
of considerable interest on the part of 
States, tribes, and organizations having 
oversight of the Federal minerals 
collection and reporting activities. This 
interest is due, in large part, to the 
magnitude of funds involved. The 
program collects approximately $8 to 9 
billion annually which is distributed to 
the Federal Treasury accounts, State 
and tribal governments, and individual 
Indian owners. 

At the Secretary's request the 
Committee will provide advice regarding 
policies and procedures which affect 
recipients of mineral leasing revenues; 
lessees, operators and other royalty 
payors; and users of the RMP fiscal and 
production accourting systems. It is 
expected that, initially, the Committee 
will address items of immediate 
concern, such as: maintenance and 
validation of the RMP systems data 
bases; future systems design; funding 
guidelines for auditing activities 
delegated to States and tribes under the 
provisions of sections 202/205 of the 
Federal Oil and Gas Royalty 
Management Act; product valuation 
regulations; and the extension of the 
RMP Production Accounting and 
Auditing System (PAAS) to the onshore 
lease environment. . 

The Committee Charter will terminate 
2 years from the date it is filed unless 
the Secretary renews it prior to that 
time. Further information regarding the 
Committee can be obtained from the 
Director, Minerals Management Service, 
U.S. Department of the Interior, 18th ‘and 
C Streets, NW., Washington, DC 20240. 


Certification 


I hereby certify that the Royalty 
Management Advisory Committee is in 
the public interest in connection with 
the performance of duties imposed on 
the Department of the Interior by 
numerous legislative requirements, most 
recently by the Federal Oil and Gas 
Royalty Management Act of 1982 (Pub. 
L. 97-451), and the Indian Mineral 
Development Act of 1982 (Pub. L. 97- 
382}. Significant and continuing 
Departmental requirements can also be 
found in the Mineral Leasing Act of 
February 25, 1920 (30 U.S.C. 181 et seq.), 
the Outer Continental Shelf Lands Act 
(43 U.S.C. 1331 et seq.), the Federal Oil 
and Gas Royalty Management Act (30 
U.S.C. 1701), the Tribal Lands Leasing 
act (25 U.S.C. 396a et seq.), the Allotted 
Lands Indian Leasing Act (25 U.S.C. 
396), the Geothermal Steam Act (30 
U.S.C. 1001-1025), the Mineral Leasing 


Act for Acquired Lands (30 U.S.C. 351- 
359), and the Federal Land Policy and 
Management Act of 1976 (43 U.S.C. 
1711). 


Dated: August 8, 1985. 
Donald Paul Hodel, 
Secretary of the Interior. 
[FR Doc. 8519289 Filed 8-13-85; 8:45 am] 
BILLING CODE 4310-MR-M 


Outer Continental Shelf Advisory 
Board, North, Mid, and South Atlantic 
Regional Technical Working Groups; 
Meeting 


Notice of Meeting: Plenary Session of 
North, Mid, and South Atlantic Regional 
Technical Working Groups in 
conjunction with an Information 
Transfer Meeting. 

Notice of this meeting is issued in 
accordance with the Federal Advisory 
Committee Act (Pub. L. No. 92-463): 


Name: Plenary Session of North, Mid, and 
South Atlantic Regional Technical Working 
Groups. 

Date: September 6, 1985. 

Place: Stouffer Concourse Hotel, The 
Farragut Room, 2399 Jefferson Davis 
Highway, Arlington, Virginia 22202. 

Time: 1:30 p.m. to 5:00 p.m. 


Committee membership consists of 
representatives from Federal Agencies, 
the Coastal States of Maine through 
Florida, the petroleum industry, and 
other private interests. The purpose of 
the meeting is to advise the Director, 
Minerals Management Service (MMS) 
on technical matters of Regional concern 
regarding prelease and postlease sale 
activities. 

Agenda: MMS Update; April 1985 
Policy Board Meeting Report; National 
Pollutant Discharge Elimination System; 
Fiscal Year 1987 Environmental Studies 
Recommendations; Draft Proposed 5- 
Year Leasing Program; North Atlantic 
RTWG State Cochair Annual Rotation; 
Mid-Atlantic RTWG State Cochair 
Annual Election; Discussion of RTWG 
Information Distribution Procedures; 
Public Comments; Summary of Action 
Items. 

This meeting will be open to the 
public. Public attendance may be limited 
by the space available. Persons wishing 
to make oral presentations to the 
Committee regarding items on the 
agenda should contact Mr. Bruce G. 
Weetman of the Atlantic OCS Regional 
Office at (703) 285-2165 by August 26, 
1985. Written statements should be 
submitted by September 13, 1985, to the 
Atlantic OCS Region, Minerals 
Management Service, 1951 Kidwell 
Drive, Suite 601, Vienna, Virginia 22180. 
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Minutes of the meeting will be 
available for public inspection and 
copying by December 6, 1985, at the 
above address. 


Name: Information Transfer Meeting. 

Date: September 4-6, 1985. 

Place: Stouffer Concourse Hotel, The 
Farragut Room, 2399 Jefferson Davis 
Highway, Arlington, Virginia 22202. 

Time: 

September 4: 9:00 a.m. to 4:15 p.m. 

September 5: 9:00 a.m. to 4:40 p.m. 

September 6: 9:00 a.m. to 12:10 p.m. 


The purpose of the meeting is to 
improve the accessibility, use, and 
exchange of information about the 
Atlantic Outer Continental Shelf (OCS) 
that has been gathered by the MMS 
Environmental Studies Program, other 
government agencies, academia, and 
industry consultants. This first annual 
meeting will concentrate on active and 
recently completed environmental 
studies in the North, Mid, and South 
Atlantic OCS planning areas. 
Presentations will provide overviews 
that focus on study results and their 
relevance to OCS leasing or resource 
management decisions rather than on 
scientific design and methodology. An. 
effort will be made to minimize the 
discussion of technical concepts and to 
maximize the presentation of practical 
implications of results. The meeting will 
provide an opportunity for 
representatives from environmental 
organizations, coastal States, the oil and 
gas industry, and the interested public to 
learn about this research and its 
implications for future OCS leasing and 
development. 

Agenda: September 4: Introduction 


Remarks; Background of Information 


Transfer Meeting; Georges Bank 
Monitoring Program—Trace Metals In 
Sediments—Biology—Hydrocarbon 
Content of Sediments and Organisms— 
Trace Metals In Organisms; Biological 
Processes on the U.S. North and Mid- 
Atlantic Continental Slope and Rise; 
Physical Processes of the North Atlantic 
Continental Slope and Rise; Mid- 
Atlantic Geology; Mid-Atlantic Physical 
Oceanography; Deep-water Currents in 
the Vicinity of the Mid-Atlantic Low- 
level Radioactive Waste Dumpsite; 
Biological and Physical Processes in the 
Canyons and Continental Slope of the 
North and Mid-Atlantic; Marine 
Mammals and Turtles of the North and 
Mid-Atlantic; A Model to Predict the 
Impact of Oil Spills on Commercial 
Fisheries; Cultural Resource Information 
for the North and Mid-Atlantic. 
September 5: South Atlantic Physical 
Oceanography; Spring Removal 
Experiment; Blake Plateau Current 
Measurements; Florida Atlantic Coast 
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Transport Study; Subtropical Atlantic 
Climate Studies; South Atlantic 
Geology; South Atlantic Hard Bottom 
Biology; Biological Processes of the U.S. 
South Atlantic Continental Slope and 
Rise; Assessment of Space and Use 
Conflicts on the Atlantic OCS; 
Alternative Modes for Transporting 
OCS Procedural Oil and Natural Gas; 
MMS Oil Spill Risk Analysis Model; 
Atlantic OCS Circulation Model; Effects 
of Oil on Marine Turtles; Effects of Oil 
on Marine Mammals. 

September 6: Hard Mineral Resource 
Potential on the Atlantic OCS; Oil Spill 
Clean Up and Containment Technology; 
Shallow Geologic Framework of the 
Inner Continental Shelf Off Maryland; 
Marine and Estuarine Sanctuaries Along 
the Atlantic Coast; Fisheries Resources 
on the Outer Shelf of the Mid-Atlantic 
Bight; Fishery Resources Delineated by 
MARMAP; Geochemistry of Atlantic 
Petroleum Source Rocks; Atlantic OCS 
Petroleum Resource Estimation. 

This meeting will open to the public. 
Public attendance may be limited by the 
space available. Question and answer 
periods follow each presentation and 
are open to the public. Written 
statements should be submitted by 
September 13, 1985, to Mr. Timothy 
Sullivan, Atlantic OCS Region, Minerals 
Management Service, 1951 Kidwell 
Drive, Suite 601, Vienna, Virginia 22180. 
Questions regarding arrangements for 
this meeting may be forwarded to Mr. 
James Lane at the same address or by 
telephoning Mr. Lane at (703) 285-2255. 

Proceedings of this meeting will be 
available for public inspection and 
copying by December 31, 1985, at the 
above address. 

Bruce G. Weetman, 

Regional Director, Atlantic OCS Region. 
[FR Doc. 85-19312 Filed 8-13-85; 8:45 am] 
BILLING CODE 4310-MR-M 


National Park Service 


Lake Mead National Recreation Area; 
Trailer Village—Overton Beach 


AGENCY: National Park Service, Interior. 
ACTION: Notice of Closure. 


suMMaRy: A Development Concept Plan 
for the Overton Beach developed area 
has been approved. The plan includes 
construction of a new trailer village, 
general store, snack bar, laundry, public 
showers, gas station, ranger station and 
parking facilities. Funding for the project 
has been authorized and allocated for 
obligation in fiscal year 1985. 

The existing trailer village is within 
the project construction zone. Excess 
material excavated from the new trailer 


village site will be deposited in the 
existing trailer village to raise the 
elevation for paved, public parking. All 
utilities serving the trailer village must 
be disconnected and cut or capped prior 
to construction. The construction period 
is estimated at six to nine months at 
which time the new trailer village will 
be ready for occupancy. 

Therefore, by order of the 
Superintendant, under the authority of 
the Code of Federal Regulations, Title 
36, § 1.5, in order to implement 
management responsibilities, the trailer 
village will be closed to residency and 
all occupants are required to vacate the 
premises and remove all personal 
property no later than midnight on 
October 14, 1985. Property not removed 
will be considered abandoned, will be 
impounded by the government, and will 
be disposed of in accordance with Code 
of Federal Regulations, Title 36, § 2.22 
EFFECTIVE DATE: October 15, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Jerry Wagers, Superintendent, Lake 
Mead National Recreation Area, 601 
Nevada Highway, Boulder City, Nevada 
89005, Telephone Number: (702) 293- 
4041. 

John D. Cherry, 


Associate Regional Director for Management 
and Planning, Western Regional Office. 


[FR Doc. 85-19352 Filed 8-13-85; 8:45 am] 
BILLING CODE 4310-70-M 


[Investigation No. 731-TA-209 (Final)] 


Barbed Wire and Barbless Wire Strand 
From Brazil 


AGENCY: International Trade 
Commission. 


ACTION: Termination of investigation. 


SUMMARY: On July 29, 1985, the 
Commission received a letter from 
petitioner in the subject irivestigation 
(Forbes Steel and Wire Corp.) which 
stated, with respect to the cited 
investigation, that “* * * it withdraws its 
petition * * * without prejudice and 
requests the Commission to terminate 
the investigation.” Accordingly, 
pursuant to § 207.40(a) of the 
Commission’s Rules of Practice and 
Procedure (19 CFR 207.40(a)), the 
following investigation is terminated: 
Barbed Wire and Barbless Wire Strand 
from Brazil (investigation No. 731-TA- 
209 (Final)). 

EFFECTIVE DATE: August 1, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Martha Mitchell (202-523-6620), Office 
of Investigations, U.S. International 
Trade Commission, 701 E Street NW.., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
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information on this matter can be 
obtained by contacting the 
Commission's TDD terminal on 202-724- 
0002. 

Authority: This investigation is being 
terminated under authority of the Tariff Act 
of 1930, title VII. This ntoice is published 
pursuant to § 207.40 of the Commission's 
rules (19 CFR 207.40). 

Issued: August 7, 1985. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 85~19357 Filed 8-13-85; 8:45 am] 
BILLING CODE 7020-02-M 


investigation No. 701-TA-244 (Final) 


Carbon Steel Wire Rod From 
Venezuela 


AGENCY: International Trade 
Commission. 
ACTION: Termination of investigation. 


SUMMARY: On July 24, 1985, the 
Commission received a letter from 
counsel on behalf of Atlantic Steel Co., 
Continental Steel Corp., Georgetown 
Steel Corp., North Star Steel Texas, Inc.. 
and Raritan River Steel Co., the original 
petitioners in investigation No. 701-TA- 
244 (Final), which withdrew their 
petition in this investigation. 
Accordingly, pursuant to § 207.40{a) of 
the Commission’s Rules of Practice and 
Procedure (19 CFR 207.40{a)), 
investigation No. 701-TA-244 (Final) is 
terminated and the public hearing 
scheduled for October 1, 1985, is 
cancelled. 

EFFECTIVE DATE: August 6, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Ann Reed (202-523-0255), Office of 
Investigations, U.S. International Trade 
Commission, 701 E Street NW.., 
Washington, DC 20436. 

Authority: This investigation is being 
terminated under authority of the Tariff Act 
of 1930, title VII. This notice is published 
pursuant to § 207.40 of the Commission's 
rules (19 CFR 207.40). 

Issued: August 7, 1985. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 85-19358 Filed 8-13-85; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 701-TA-257 
(Preliminary)} 


Certain Fresh Atiantic Groundfish 
From Canada . 


AGENCY: International Trade 
Commission. 
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ACTION: Institution of a preliminary 
countervailing duty investigation and 
scheduling of a conference to be held in 
connection with the investigation. 


SUMMARY: The Commission hereby gives 
notice of the institution of preliminary 
countervailing duty investigation No. 
701-AT-257 (Preliminary) under section 
703{a) of the Tariff Act of 1930 (19 U.S.C. 
1671b(a)) to determine whether there is 
a reasonable indication that an industry 
in the United States is materially 
injured, or is threatened with material 
injury, or the establishment of an 
industry in the United States is 
materially retarded, by reason of 
imports from Canada of fresh and 
chilled cod, haddock, pollock, hake, and 
founders and other flatfish (except 
halibut), whether whole or processed by 
removal of heads, viscera, fins, or any 
combination thereof, but not otherwise 
processed, provided for in items 110.15 
and 110.35 of the Tariff Schedules of the 
United States (TSUS), and of otherwise 
processed fresh and chilled cod, 
haddock, pollock, hake, and flounders 
and other flatfish (except halibut), 
provided for in items 110.50, 110.55, and 
110.70 of the TSUS, which are alleged to 
be subsidized by the Government of 
Canada. As provided in section 703{a), 
the Commission must complete 
preliminary countervailing duty 
investigations in 45 days, or in this case 
by September 19, 1985. 

For further information concerning the 
conduct of this investigation and rules of 
general application, consult the 
Commission's Rules of Practice and 
Procedure, Part 207, Subparts A and B 
{19 CFR Part 207), and Part 201, subparts 
A through E (19 CFR Part 201). 
EFFECTIVE DATE: August 5, 1985. 

FOR FURTHER INFORMATION CONTACT: 
David Coombs (202-523-1376), Office of 
Investigations, U.S. International Trade 
Commission, 701 E Street NW., 
Washington, DC 20436. Hearing- 
impaired individuals are advised that 
information on this matter can be 
obtained by contacting the Comission's 
TDD terminal on 202-724-0002. 
SUPPLEMENTARY INFORMATION: 
Background 

This investigation is being instituted 
in response to a petition filed on August 


5, 1985 by the North Atlantic Fisheries 
Task Force, Gloucester, Massachusetts. 


Participation in the investigation 


Persons wishing to participate in the 
investigation as parties must file an 
entry of appearance with the Secretary 
to the Commission, as provided in 
§ 201-11 of the Commission's rules {19 
CFR 201.11) not later than seven (7) days 


after publication of this notice in the 
Federal Register. Any entry of 
appearance filed after this date will be 
referred to the Chairwoman, who will 
determine whether to accept the late 
entry for good cause shown by the 
person desiring to file the entry. 
Service list 

Pursuant to § 201.11{d) of the 
Commission's rules (19 CFR 201.11{d)), 
the Secretary will prepare a service list 
containing the names and addresses of 
all persons, or their representatives, 
who are parties to this investigation 
upon the expiration of the period for 
filing entries of appearance. In 
accordance with § 201.16{c) of the rules 
(19 CFR 201.16{c), each document filed 
by a party to the investigation must be 
served on all other parties to the 
investigation (as identified by the 
service list), and a certificate of service 
must accompany the document. The 
Secretary will not accept a document for 
filing without a certificate of service. 


Conference 


The Commission's Director of 
Operations has scheduled a conference 
in connection with this investigation for 
9:30 a.m. on August 28, 1985 at the U.S. 
International Trade Commission 
Building, 701 E. Street NW., Washington, 
D.C. Parties wishing to participate in the 
conference should contact David 
Coombs (202-523-1376) not later than 
August 23, 1985 to arrange for their 
appearance. Parties in support of the 
imposition of countervailing duties in 
this investigation and parties in 
opposition to the imposition of such 
duties will each be collectively allocated 
one hour within which the make an oral 
presentation at the conference. 


Written submissions 


Any person may submit to the 
Commission on or before August 30, 
1985 a written statement of information 
pertinent to the subject of the 
investigation, as provided in § 207.15 of 
the Commission's rules (19 CFR 207.15). 
A signed original and fourteen (14) 
copies of each submissions must be filed 
with the Secretary to the Commission in 
accordance with § 201.8 of the rules (19 
CFR 201.8). All written submission 
except for confidential business data 
will be available for public inspection 
during regular business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary to the Commission. 

Any business information for which 
confidential treatment is desired must 
be submitted separately. The envelope 
and all pages of such submissions must 
be clearly labeled “Confidential 
Business Information.” Confidential 


submissions and requests for 
confidential treatment must conform 
with the requirements of § 201.6 of the 
Commission's rules (19 CFR 201.6). 

Authority: This investigation is being 
conducted under authority of the Tariff Act of 
1930, title VII. This notice is published 
pursuant to § 207.12 of the Commission's 
rules (19 CFR 207.12). 

Issued: August 7, 1985. 

By order of the Commission. 
Kenneth R. Mason, © 
Secretary. 
[FR Doc. 85-19359 Filed 8-13-85; 8:45 am} 
BILLING CODE 7020-02-M 


[investigation No. 337-TA-212] 


Certain Frozen Beverage Dispensing 
Machines; Intitial Determination 
Terminating Respondent of the Basis 
of Settlement Agreement 


AGENCY: International Trade 
Commission. 


ACTION: Notice is hereby given that the 
Commission has received an initial 
determination from the presiding officer 
in. the above-captioned investigation 
terminating the following respondent on 
the basis of a settlement agreement: 
Stewart Standwiches, Inc. (Stewart). 


SUPPLEMENTARY INFORMATION: This 
investigation is being conducted 
pursuant to section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337). Under the 
Commission's rules, The presiding 
officer's initial determination will 
become the determination of the 
Commission thirty (30) days after the 
date of its service upon the parties, 
unless the Commission orders review of 
the initial determination. The initial 
determination in this matter was served 
upon the parties on August 7, 1985. 
Copies of the initial determination, the 
settlement agreement, and other 
nonconfidential documents filed in 
connection with this investigation are 
avialable for inspection during oficial 
business hours (8: 45 a.m. to 5:15 p.m.) in 
the Office of the Secretary, U.S. 
International Trade Commissin, &)! E 
Street NW., Washington, D.C. 20436, 
telephone 202-523-0161 
Written Comments: Interested persons 
may file written comments with the 
Commission concerning termination of 
the afore mentioned respondent. The 
original and 14 copies of all such 
comments must be filed with the 
Secretary to the Commission, 701 E 
Street, NW., Washington, D.C. 20436, no 
later than 10 days after publication of 
this notice in the Federal Register. Any 
person desiring to submit a document 
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(or portion therefor) to the Commission 
in confidence must request confidential 
treatment. Such requests should be 
directed to the Secretary to the 
Commission and must include a full 
statement of the reasons why 
confidential treatment should be 
granted. The Commission will either 
accept the submission in confidence or 
return it. 
FOR FURTHER INFORMATION CONTACT: 
Ruby J. Dionne, Office of the Secretary, 
U.S. International Trade Commission, 
telephone 202-523-0176. 

Issued: August 7, 1985. 

By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 85-19360 Filed 8-13-85; 8:45 am] 
BILLING CODE 7020-02-M 


[investigation No. 337-TA-225] 


Certain Multi-Level Touch Control 
Lighting Switches; Investigation 


AGENCY: International Trade 
Commission. 

ACTION: Institution of investigation 
pursuant to 19 U.S.C. 1337. 


SUMMARY: Notice is hereby given that a 


complaint was filed with the U.S. 
International Trade Commission on July 
12, 1985, under section 337 of the Tariff 
Act of 1930 (19 U.S.C. 1337), on behalf of 
Southwest Laboratories, Inc., 3505 
Cadillac Avenue, Building F-1, Costa 
Mesa, California 92626. A supplement to 
the complaint was filed on July 30, 1985. 
The complaint as supplemented alleges 
unfair methods of competition and 
unfair acts in the importation into the 
United States of certain multi-level 
touch control lighting switches, or in 
their sale, by reason of alleged 
infringement of claims 1-4 6, and 8-10 of 
U.S. Letters Patent 3,715,623. The 
complaint further alleges that the effect 
or tendency of the unfair methods of 
competition and unfair acts is to destroy 
or substantially injure an industry, 
efficiently and economically operated, 
in the United States. 

The complainant requests the 
Commission to institute an investigation 
and, after a full investigation, to issue a 
permanent exclusion order and 
permanent cease and desist orders. 

FOR FURTHER INFORMATION CONTACT: 
Jeffrey L. Gertler, Esq., or Patricia Ray, 
Esq., Office of Unfair Import 
Investigations, U.S. International Trade 
Commission, telephone 202-523-0115 or 
202-523-0440, respectively. 


AUTHORITY: The authority for institution of 
this investigation is contained in section 337 


of the Tariff Act of 1930 and in § 210.12 of the 
Commission's rules of practice and procedure 
(19 CFR 210.12) 


Scope of Investigation: Having 
considered the complaint, the U.S. 
International Trade Commission, on 
August 8, 1985, ordered that— 

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, an 
investigation be instituted to determine 
whether there is a violation of 
subsection (a) of section 337 in the 
unlawful importation into the United 
States of certain multi-level touch 
control lighting switches, or in their sale, 
by reason of alleged infringement of 
claims 1-4, 6, and 8-10 of U.S. Letters 
Patent 3,715,623, the effect or tendency 
of which is to destroy or substantially 
injure an industry, efficiently and 
economically operated, in the United 
States. 

(2) For the purpose of the investigation 
so instituted, the following are hereby 
named as parties upon which this notice 
of investigation shall be served: 

(a) The complainant is: Southwest 
Laboratories, Inc., 3505 Cadillac 
Avenue, Building F-1, Costa Mesa, 
California 92626. 

(b) The respondents are the following 
companies, alleged to be in violation of 
section 337, and are the parties upon 
which the complaint is to be served: 
Fowei Company, Ltd., 18 Cheung Lee 

Street, 2nd Floor, Chaiwan, Hong 

Kong 
Chung Pak International Development, 

Ltd., Wah Shun Ind. Building, Blk. B2/ 

F, 4 Cho Yuen Street, You Tong Bay 

Kowloon, Hong Kong 
Ardem (HK), Ltd., 704 Wilson House, 

19-27 Wyndham Street, G.P.O. Box 

1100, Hong Kong 
Tasua Electronics Company, Ltd., 2nd 

Floor No. 479, Sec. 1, Szu Chuan Road, 

Panchiao City, P.O. Box 300 Panchiao, 

Taipei Hsien, Taiwan 
Tashin Lighting Company, Ltd., P.O. Box 

567, Panchiao, Taipei, Taiwan 
Gin Yu Industrial Corp., P.O. Box 22455, 

Taipei, Taiwan 
Good Laurel Enterprise Company, 2nd 

Floor No. 5-1, Alley 17, Lane 52, 

Chung Shan 2nd Road, Luchou 

Hsiang, Taipei Hsien, Taiwan 
Chaory Electrical Industrial Company, 

Ltd., 2nd Floor 32-1, Chung Yung, S. 

Road Sec. 2, Peitou, Taipei, Taiwan 
Trivar Industries, Ltd., 7625 Kimbel, 

Malton, Ontario, Canada 
Markay Industries, Inc., 401 West 4th 

Street, Beaumont, California 92223 
Leviton Manufacturing Company, Inc., 

59-25 Little Neck Parkway, Little 

Neck, New York 11362 
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Ardem Group International, 1 Wilshire 
Boulevard, Suite 2920, Los Angeles. 
California 90017. 


(c) Jeffrey L. Gertler, Esq., and Patricia 
Ray, Esq., Office of Unfair Import 
Investigations, U.S. International Trade 
Commission, 701 E Street N.W., Room 
125, Washington, D.C. 20436. shall be the 
Commission investigative attorneys, 
party to this investigation; and 

(3) For the investigation so instituted. 
Janet D. Saxon, Chief Administrative 
Law Judge, U.S. International Trade 
Commission, shall designate the 
presiding administrative law judge. 

Responses must be submitted by ihe 
named respondents in accordance with 
§210.21 of the Commission's Rules of 
Practice and Procedure (19 CFR 210.21}. 
Pursuant to §§ 201.16{d) and 210.21{a) of 
the rules (19 CFR 201.16{d) and 
210.21{a)), such responses will be 
considered by the Commissison if 
received not later than 20 days after the 
date of service of the complaint. 
Extensions of time for submitting a 
response will not be granted unless good 
cause therefor is shown. 

Failure of a respondent to file a timely 
response to each allegation in the 
complaint and in this notice may be 
deemed to constitute a waiver of the 
right to appear and contest the 
allegations of the complaint and this 
notice, and to authorize the 
administrative law judge and the 
Commission, without further notice to 
the respondent, to find the facts to be as 
alleged in the complaint and this notice 
and to enter both an initial 
determination and a final determinaiion 
containing such findings. 

The complaint, except for any 
confidential information contained 
therein, is available for inspection 
during official business hours (8:45 a.m. 
to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade 
Commission, 701 E Street NW., Room 
156, Washington, D.C. 20436, telephone 
202-523-0471. 

Issued: August 9, 1985. 

By order of the Commission. 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 85-19354, Filed 8-13-85; 8:45 am] 
BILLING CODE 7020-02-M 


[332-216] 


Competitive Assessment of the U.S. 
Forging Industry; Change of Date of 
Pubiic Hearing 


Notice is hereby given that the public 
hearing in this matter will be held on 
Tuesday, January 21, 1986, in 





Washington, D.C., at the U.S. 
International Trade Commission 
Hearing Room, at 10:00 a.m. The hearing 
was previously scheduled for January 
20, 1986. 

Notice of the investigation and 
hearing was published in the Federal 
Register of July 11, 1985 (50 FR 28293). 

Issued: August 6, 1985. 

By order of the Commission: 

Kenneth R. Mason, 

Secretary. 

[FR Doc. 85—19361 Filed 8-13-85; 8:45 am] 
BILLING CODE 7020-02-M 


[Investigation No. 731-TA-270 
(Preliminary)] 


64K Dynamic Random Access Memory 
Components From Japan 


Determination 


On the basis of the record ! developed 
in the subject investigation, the 
Commission determines, pursuant to 
section 733(a) of the Tariff Act of 1930 
(19 U.S.C. 1673b(a)), that there is a 
reasonable indication that an industry in 
the United States is materially injured, ? 
or threatened with material injury,* by 
reason of imports from Japan of 64K 
dynamic random access memory 
components (64K DRAM’s), of the N- 
channel metal oxide semiconductor 
type, provided for in item 687.74 of the 
Tariff Schedules of the United States, 
which are alleged to be sold in the 
United States at less than fair value 
(LTFV). 


Background 


On June 24, 1985, a petition was filed 
with the Commission and the 
Department ef Commerce by Micron 
Technology, inc., Boise, ID, alleging that 
an industry in the United States is 
materially injured, or threatened with 
material injury, by reason of LTFV 
imports of 64K DRAM's from Japan. 
Accordingly, effective June 24, 1985, the 
Commission instituted preliminary 
antidumping investigation No. 731-TA- 
270 (Preliminary). 

Notice of the institution of the 
Commission’s investigation and of a 
public conference to be held in 
connection therewith was given by 


! The record is defined in § 207.2(i) of the 
Commission's Rules of Practice and Procedure (19 
CFR 207.2{i)). 

2 Vice Chairman Liebeler determines that there is 
a reasonable indication that an industry in the 
United States is threatened with material injury by 
reason of the subject imports. 

* Commissioners Eckes and Lodwick determine 
that there is a reasonable indication that an 
industry in the United States is materially injured 
by reason of the subject imports. 


posting copies of the notice in the Office 
of the Secretary, U.S. International 
Trade Commission, Washington, DC, 
and by publishing the notice in the 
Federal Register of July 3, 1985 (50 FR 
27498). The conference was held in 
Washington, DC, on July 15, 1985, and 
all persons who requested the 
opportunity were permitted to appear in 
person or by counsel. 

The Commission transmitted its 
determination in this investigation to the 
Secretary of Commerce on August 8, 
1985. The views of the Commission are 
contained in USITC Publication 1735 
(August 1985), entitled “64K Dynamic 
Random Access Memory Components 
from Japan: Determination of the 
Commission in Investigation No. 731- 
TA-270 (Preliminary) Under the Tariff 
Act of 1930, Together With the 
Information Obtained in the 
Investigation.” 


Issued: August 9, 1985. 
By order of the Commission: 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 85~19355 Filed 8-13-85; 8:45 am] 
BILLING CODE 702)-02-M 


Termination of Ccuntervailing Duty 
Concerning 


Investigation Certain 
Fasteners from Japan 


AGENCY: International Trade 
Commission. 

ACTION: Termination of countervailing 
duty investigation under section 
104(b)(1) of the Trade Agreements Act of 
1979, with regard to certain fasteners 
from Japan. 


EFFECTIVE DATE: August 1, 1985. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Vera Libeau, Office of 
Investigations, telephone number (202) 
523-0368. 

SUPPLEMENTARY INFORMATION: The 
Trade Agreements of 1979, subsection 
104(b)(1), requires the Commission in the 
case of a countervailing duty order 
issued under section 303 of the Tariff 
Act of 1930, upon the request of a 
government or group of exporters of 
merchandise covered by the order, to 
conduct an investigation to determine 
whether an industry in the United States 
would be materially injured, or 
threatened with material injury, or 
whether the establishement of such an 
industry would be materially retarded, if 
the order were to be revoked. On 
November 15, 1982, the Commission 
received a request from the Government 
of Japan for the review of the 
outstanding countervailing duty orders 
on certain fasteners from Japan (T.D. 77- 


Federal Register / Vol. 50, No. 157 / Wednesday, August 14, 1985 / Notices 


128 and T.D. 79-158). Notice of the 
countervailing duty orders was 
published on May 6, 1977 and June 4, 
1979 respectively, in the Federal Register 
(42 FR 23146 and 44 FR 31972). 

On May 6, 1985, the Commission was 
notified by letter that the Industrial 
Fasteners Institute, the original 
petitioner for the countervailing duty 
orders, wished to withdraw its request 
for the imposition of countervailing 
duties under the above referenced 
countervailing duty orders. 

While there is no provision in the 
Trade Agreements Act of 1979, or in its 
legislative history, permitting 
termination of a transition case 
investigation, termination of a properly 
instituted countervailing duty 
investigation is permitted under section 
704(a) of the Tariff Act of 1930. That 
section directs the Commission to solicit 
public comment prior to termination and 
approve such termination only if it is in 
the public interest. Termination 
authority is explicit in cases based on 
newly filed countervailing duty 
petitions; it is implied with respect to 
existing countervailing duty orders. 


On June 24, 1985, (50 FR 26060) the 
Commission published a notice in the 
Federal Register requesting public 
comment by July 24, 1985, on the 
proposed termination of the Commission 
investigation on certain fasteners from 
Japan. No adverse comments were 
received in response to the 
Commission’s notice. 


The Commission is therefore 
terminating its investigation on certain 
fasteners from Japan (T.D. 77-128 and 
T.D. 79-158). The termination of this 
investigation has the same effect as a 
determination that an industry in the 
United States would not be materially 
injured, or threatened with material 
injury, nor would the establishment of 
such an industry be materially retarded, 
if the countervailing duty orders were to 
be revoked. 

In addition to publishing this Federal 
Register notice, the Commission is 
serving a copy of this notice on all 
persons who have written the agency in 
connection with this investigation and is 
also notifying the Department of 
Commerce of its action in this case. 

Issued: August 6, 1985. 

By order of the Commission. 

Kenneth R. Mason, 
Secretary. 


{FR Doc. 85-19353 Filed 8-13-85; 8:45 am] 
BILLING CODE 7020-02-M 
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Termination of Countervailing Duty 
investigation Concerning Chain of fron 
or Steel from Spain 


AGENCY: International Trade 
Commission. 

ACTION: Termination of countervailing 
duty investigation under section 
104(b)(1) of the Trade Agreements Act of 
1979, with regard to chain of iron or 

steel from Spain. 


EFFECTIVE DATE: March 20, 1985. 
FOR FURTHER INFORMATION CONTACT: 
Ms. Judith Zeck, Office of Investigations, 
telephone number (202) 523-0300. 
SUPPLEMENTARY INFORMATION: The 
Trade Agreements Act of 1979, 
subsection 104(b)(1), requires the 
Commission in the case of a 
countervailing duty order issued under 
section 303 of the Tariff Act of 1930, 
upon the request of a government or 
group of exporters of merchandise 
covered by the order, to conduct an 
investigation to determine whether an 
industry in the United States would be 
materially injured, or threatened with 
material injury, or whether the 
establishment of such an industry would 
be materially retarded, if the order were 
to be revoked. On June.17, 1982, the 
Commission received a request from the 
Government of Spain for the review of 
the outstanding countervailing duty 
order on chain of iron or steel from 
Spain. Notice of the countervailing duty 
order was published on January 24, 1978, 
in the Federal Register (43 FR 3258). 

On December 3, 1984, the Commission 
was notified by letter that the National 
Association of Chain Manufacturers, the 
original petitioner for the countervailing 
duty order, wished to withdraw its 
request for the imposition of 
countervailing duties under the above 
referenced countervailing duty order. 

While there is no provision in the 
Trade Agreements Act of 1979, or in its 
legislative history, permitting 
termination of a transition case 
investigation, termination of a properly 
instituted countervailing duty 
investigation is permitted under section 
704(a) of the Tariff Act of 1930. That 
section directs the Commission to solicit 
public comment prior to termination and 
approve such termination only if it is in 
the public interest. Termination 
authority is explicit in cases based on 
newly filed countervailing duty 
petitions; it is implied with respect to 
existing countervailing duty orders. 

On December 27, 1984, (49 FR 50316} 
the Commission published a notice in 
the Federal Register requesting public 
comment by January 28, 1985, on the 
proposed termination of the Commission 
investigation on chain of iron or steel 


from Spain. All comments received were 
carefully considered by the Commission, 
and after reviewing all information 
submitted, the Commission is 
terminating its investigation on chain of 
iron or steel from Spain (T.D. 78-20). The 
termination of this investigation has the 
same effect as a determination that an 
industry in the United States would not 
be materially injured, or threatened with 
material injury, nor would the 
establishment of such an industry be 
materially retarded, if the countervailing 
duty order were to be revoked. 

In addition to publishing this Federal 
Register notice, the Commission is 
serving a copy of this notice on all 
persons who have written the agency in 
connection with this investigation and is 
also notifying the Department of 
Commerce of its action in this case. 


Issued: March 22, 1985. 
By order of the Commission. 
Kenneth R. Mason, 
Secretary. 
[FR Doc. 85-19356 Filed 8-13-85; 8:45 am] 
BILLING CODE 7020-02-M 


INTERSTATE COMMERCE 
COMMISSION 


[Docket No. AB-18 (Sub-73X)] 


The Chesapeake and Ohio Railway 
Co.; Discontinuance of Service in 
Raleigh County, WV; Exemption 


Applicant has filed a notice of 
exemption under 49 CFR Part 1152, 
Subpart F—Exempt Abandonments to 
discontinue service over its 2.24-mile 
line of railroad between milepost 0.0 at 
Pettus and milepost 2.24 near Marfork 
(end of line) in Raleigh County, WV. 

Applicant has certified (1) that no 
local traffic has moved over the line for 
at least 2 years and that overhead traffic 
is not moved over the line or may be 
rerouted, and (2) that no formal 
complaint filed by a user of rail service 
on the line (or by a State or local 
governmental entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Commission or any U.S. District Court, 
or has been decided in-favor of the 
complainant within the 2-year period. 
The appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
pursuant to Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 1.C.C. 91 
(1979). 

The exemption will be effective 
September 13, 1985 (unless stayed 
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pending reconsideration). Petitions to 
stay must be filed by August 26, 1985, 
and petitions for reconsideration, 
including environmental, energy, and 
public use concerns, must be filed by 
September 3, 1985: Office of the 
Secretary, Case Control Branch, 
Interstate Commerce Commission, 
Washington, DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representative: 

Rene J. Gunning, Suite 2204, 100 N. 

Charies Street, Baltimore, MD 21201 
Peter J. Shudtz, P.O. Box 6419, 

Cleveland, OH 44202. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

A notice to the parties will be issed if 
use of the exemption is conditioned 
upon environmental or public use 
conditions. 


Decided: August 8, 1985. 

By the Commission, Heber P. Hardy, 
Director, Office of Proceedings. 
James H. Bayne, 
Secretary. 
[FR Doc. 85-19417 Filed 8-13-85; 8:45 am] 
BILLING CODE 7035-01-M 


[Docket No. AB-33 (Sub-33X)} 


Union Pacific Railroad Comp. 
Abandonment Exemption in Buffalo 
County, NE 


AGENCY: Interstate Commerce 
Commission. 
ACTION: Notice of exemption. 


SUMMARY: The Interstate Commerce 
Commission exempts from the 
requirements of 49 U.S.C. 10903, ef seg., 
the abandonment by Union Pacific 
Railroad Company of 0.79 miles of 
railroad in Buffalo County, NE, subject 
to employee protective conditions. 
DATES: This exemption will be effective 
on September 16, 1985. Petitions te stay 
must be filed by August 26, 1985 and 
petitions for reconsideration must be 
filed by September 4, 1985. 

ADDRESSES: Send pleadings referring to 
Docket No. AB-33 (Sub-No. 33X) to: (1) 
Office of the Secretary, Case Control 
Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

(2) Petitioner’s representative: Joseph 
D. Anthofer, Esq., 1416 Dodge Street, 
Omaha, NE 68179. 

FOR FURTHER INFORMATION CONTACT: 
Louis E. Gitomer (202) 275-7245. 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
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a copy of the full decision, write to T.S. 
InfoSystems, Inc., Interstate Commerce 
Commission Building, Room 2229, 
Washington, DC 20423 or call toll free 
(800) 424-5403, or 289-4357 (DC 
Metropolitan area). 


Decided: July 25, 1985. 

By the Commission, Chairman Taylor, Vice 
Chairman Gradison, Commissioners Sterrett, 
Andre, Simmons, Lamboley and Strenio. 
Commissioners Simmons and Lamboley 
dissented with separate expressions. 

James H. Bayne, 

Secretary. 

[FR Doc. 85-19419 Filed 8-13-85; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 


Attorney General's Commission on 
Pornography; Open Meeting 


In accordance with the Federal 
Advisory Committee Act, Pub. L. 92-463, 
the Department of Justice announces the 
following meeting and hearings of the 
Attorney General's Commission on 
Pornography. 

Meeting: 

Date and Time: September 10, 1985, 
7:30 p.m.—10:30 p.m. 

Place: U.S. Courthouse—Ceremonial 
Courtroom, 515 Rusk Avenue, Houston, 
Texas 77002. 

Status: Open to the public. 

Matters to be considered: Discussion 
of (1) Issues and methodology to be 
utilized, (2) Previous hearings and 
evidence received and (3) Any other 
relevant matters. 

Hearing: 

Date and Time: September 11, 1985, 
8:30 a.m.—7:30 p.m. 

Place: U.S. Courthouse—Ceremonial 
Courtroom, 515 Rusk Avenue, Houston, 
Texas 77002. 

Status: Open to the public. 

Matters to be considered: 8:30 a.m., 
Opening of Third Public Hearing— 
Welcoming remarks; 8:40 a.m.—12:30 
p.m., Testimony of witnesses and 
examination by Commissioners; 1:30 
p.m.-7:30 p.m., Testimony of witnesses 
and examination by Commissioners. 

Meeting: 

Date and Time: September 11, 1985, 
8:00 p.m.—10:00 p.m. 

Place: U.S. Courthouse, 515 Rusk 
Avenue, Houston, Texas 77002. This 
meeting will include a bus field trip into 
downtown Houston. 

Status: Open to the public 

Matters to be considered: Discussion 
of (1) Issues and methodology to be 
utilized, (2) Previous hearings and 
evidence received, (3) Review of alleged 
obscene and pornographic material and 
(4) Any other relevant matters. 


Hearing: 

Date and Time September 12, 1985, 
8:30 a.m.—7:30 p.m. 

Place: U.S. Courthouse-Ceremonial 
Courtroom, 515 Rusk Avenue, Houston, 
Texas 77002. 

Status: Open to the public. 

Matters to be considered at meeting: 
8:30 a.m.—12:00 noon, Testimony of 
witnesses and examination by 
Commissioners; 1:30 p.m.—7:30 p.m., 
Testimony of witnesses and 
examination by Commissioners. At the 
conclusion of the last witness’ 
testimony, the Commission will conduct 
a meeting. 

Matters to be considered: Discussion 
of (1) Issues and methodlogy to be 
utilized, (2) Previous hearings and 
evidence received, (3) Review of alleged 
obscene and pronographic material and 
(4) Any other relevant matters. 

The meetings and hearings will be 
open to the public, and written 
comments may be submitted regarding 
relevant issues. Approximately 120 seats 
will be available for the public 
(including 40 seats reserved for media 
representatives) on a first-come, first- 
served basis at the meetings and hearing 
on September 10, September 11 and 
September 12 except for portions of 
meeting on September 11, when more 
limited access will be available. 

Copies of minutes will be available 
upon request, at the actual cost of 
duplication, 60 days after the final 
hearing on September 12, 1985. 

Contract person for more information: 
Alan E. Sears, Executive Director, 
Attorney General's Commission on 
Pornography, Room 1018, HOLC 
Building, Department of Justice, 320 First 
Street, NW., Washington, D.C. 20530, 
(202) 727-7837. 

Henry Hudson, 

Commission Chairman. 

[FR Doc. 85-19264 Filed 8-13-85; 8:45 am] 
BILLING CODE 4410-01-M 


Lodging of Consent Decree Pursuant 
to Clean Air Act; U.S. v. Goodyear Tire 
and Rubber Co. 


In accordance with Departmental 
policy, 28 CFR 50.7, notice is hereby 
given that on July 24, 1985, a proposed 
consent decree in United States v. 
Goodyear Tire and Rubber Company, 
wes lodged with the United States 
District Court for the Northern District 
oi Ohio. This agreement resolves a 
judicial enforcement action brought by 
the United States against the Goodyear 
Tire and Rubber Company which 
alleged violations of the Clean Air Act 
at the Company's fabric-coating facility 
in Akron, Ohio. 
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Since this case was filed, Goodyear 
has shut down the fabric-coating 
facility. The consent decree states that 
the facility has been closed and 
provides that, if Goodyear reopens the 
facility in the future, it will comply with 
all applicable provisions of the Clean 
Air Act. The agreement also provides 
for the payment of a civil penalty of 
$50,000. © 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication, comments 
relating to the proposed decree. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division, 
Department of Justice, Washington, D.C 
20530, and should refer to United States 
v. Goodyear Tire and Rubber Company, 
D.J. Ref. 90-5-2-1-788. 

The proposed consent decree may be 
examined at the office of the United 
States Attorney or the regional office of 
the Environmental Protection Agency as 
follows: ‘ 


U.S. Attorney 


U.S. Attorney, Northern District of Ohio, 
Suite 500, 1404 East Ninth Street, 
Cleveland, Ohio 44114. 


EPA 


Office of Regional Counsel, U.S. 
Environmental Protection Agency, 
Region V, 230 South Dearborn Street, 
Chicago, Illinois 60604. 

A copy of the consent decree may be 
examined at the Environmental 
Enforcement Section, Land and Natural 
Resources Division of the Department of 
Justice, Room 1515, Ninth Street and 
Pennsylvania Avenue, NW., 
Washington, D.C. 20530. A copy of the 
proposed consent decree may be 
obtained by mail from the 
Environmental Enforcement Section, 
Land and Natural Resources Division of 
the Department of Justice. 

F. Henry Habicht Il, 

Assitant Attorney General, Land and Natural 

Resources Division. 

[FR Doc. 85-19314 Filed 8-13-85; 8:45 am] 

BILLING CODE 4410-01-M 


Lodging of Proposed Consent Decree 
Under the Clean Water Act; U.S. v. 
Jefferson Parish and State of 
Louisiana 


In accordance with Departmental 
policy and 28 CFR 50.7, notice is hereby 
given that on July 19, 1985, a proposed 
Consent Decree in United States v. 
Jefferson Parish and State of Louisiana, 
Civil Action No. 84-1779(L)(2) (E.D. La.) 
was lodged with the United States 
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District Court for the Eastern District of 
Louisiana. The complaint filed by the 
United States alleged numerous 
violations of the Clean Water Act, 
various administrative orders, and the 
NPDES permits for each of the Parish’s 
West Bank wastewater treatment 
facilities. The complaint sought 
injunctive relief against the Parish to 
halt the violations and to impose a 
compliance schedule, as well as to 
impose civil penalties. The proposed 
Consent Decree requires jefferson 
Parish to undertake extensive remedial 
measures and imposes civil penalties for 
past violations. 

The Department of Justice will receive 
for a period of thirty (30) days from the 
date of this publication comments 
relating to the proposed Consent Decree. 
Comments should be addressed to the 
Assistant Attorney General of the Land 
and Natural Resources Division, 
Department of Justice, Washington, D.C. 
20530, and should refer to the United 
States v. Jefferson Parish and State of 
Louisiana, Civil Action No. 84-1779 
(L)(2) (E.D. La.), D.J. No. 90-5~1-1-1971. 

The proposed Consent Decree may be 
examined at the Office of the United 
States Attorney, Hale Boggs Federal 
Building, 500 Camp Street, New Orleans, 
Louisiana 70130 and at the Region VI 
Office of the Environmental Protection 
Agency, Interfirst Two Building, 1201 
Elm Street, Dallas, Texas 75270. Copies 
of the Consent Decree may be examined 
at the Environmental Enforcement 
Section, Land and Natural Resources 
Division of the Department of Justice, 
Room 1517, Washington, D.C. 20530. A 
copy of the proposed Consent Decree 
may be obtained in person or by mail 
from the Environmental Enforcement 
Section, Land and Natural Resources 
Division of the Department of Justice. In 
requesting a copy, please enclose a 
check in the amount of $3.80 (ten cents 
per page reproduction cost) payable to 
the Treasurer of the United States. 

F. Henry Habicht H, 

Assistant Attorney General, Land and 
Natural Resources Division. 

[FR Doc. 85-19315 Filed 8-13-85; 8:45 am] 
BILLING CODE 4410-01-M 


Drug Enforcement Administration 
[Docket No. 84-32] 


John Russe! Ham-Ying, D.O.; Denial of 
Application 


On August 9, 1984, the Deputy 
Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration (DEA) issued an Order 
to Show Cause to John Russel Ham- 


Ying, D.O. at 1302 N. Main, Buchanan, 
Michigan 49107 and 952 North Euclid, 
Benton Harbor, Michigan 49022 
(Respondent) proposing to deny his 
applications for registration executed on 
April 5, 1984. The statutory predicate for 
the Order to Show Cause under 21 
U.S.C. 824(a}(3) was the lack of 
authorization by the Michigan State 
Board of Pharmacy for Respondent to 
handle controlled substances. An 
additional ground for denial under 21 
U.S.C. 824(a}(2) was Respondent's 
felony conviction in Circuit Court for the 
County of Berrien, State of Michigan of 
unlawful delivering, dispensing, or 
prescribing of a controlled substance. In 
response to the Order to Show Cause, 
Respondent requested, via letter dated 
September 28, 1984, that this matter be 
postponed until the Michigan State 
Board of Pharmacy had rendered a final 
decision concerning issuance of his 
Michigan controlled substance 
registration. Counsel for DEA requested 
that the Respondent's request for a 
suspension of the proceeding be denied, 
and also moved for summary 
disposition, based on Respondent's lack 
of state authorization to handle 
controlled substances. In an order dated 
October 16, 1984, Administrative Law 
Judge Francis L. Young denied 
Respondent's request for an indefinite 
suspension of the proceedings and 
allowed Respondent thirty days to reply 
to the Government's Motion for 
Summary Disposition. No response was 
received from Respondent. The 
Administrative Law Judge terminated 
proceedings before him in an order 
dated January 15, 1985, so that the 
matter could be presented to the 
Administrator of DEA for a final 
decision. The Administrator finds that 
Respondent did not request a hearing, 
and in addition he adopts the finding of 
the Administrative Law Judge that 
Respondent failed to rasie any factual 
issue which would require an 
evidentiary hearing. The Administrator 
therefore concludes that Respondent is 
deemed to have waived his opportunity 
for a hearing, and enters this final order 
on the record as it appears. 

The Administrator finds that pursuant 
to a final order of the Michigan Board of 
Osteopathic Medicine and Surgery 
dated February 3, 1983, Respondent's 
license to practice osteopathic medicine 
in Michigan was suspended for six 
months and Espondent was placed on 
probation for an additional two years. 
One of the terms of the probation was 
that Respondent's license to practice 
osteopathic medicine be limited during 
the first six months of his probation, 
prohibiting him from holding a 
controlled substances license in 
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Michigan. The Board’s order became 
effective April 5, 1983. The Board’s 
action was based upon Respondent's 
feloney conviction in the Circuit Court 
for the County of Berrien of unlawful 
delivering, dispensing or prescribing a 
controlled substance, Tenuate Despan. 
As a result of the final order of the 
Michigan Board of Osteopathic 
Medicine, Respondent was not licensed 
by the Michigan State Board of 
Pharmacy to handle controlled 
substances in the State of Michigan. 
Respondent surrendered his DEA 
Certificate of Registration to the Drug 
Enforcement Administration in April, 
1983. On April 5, 1984, the date on which 
the restrictions on his license to practice 
osteopathic medicine were lifted, 
Respondent appeared at the Michigan 
Board of Pharmacy and requested 
issuance of a State Controlled 
Substances License. We was issued a 
letter of authorization for a State 
Controlled Substance License for both of 
his office locations by a clerk at the 
Board's office. On that same day 
Respondent submitted his applications 
for Certificates of Registration to DEA. 
By letter dated April 13, 1984, the 
Michigan State Board of 

informaed Respondent that the letter 
granting approval of his Michigan 
Controlled Substance License was 
issued in error, and that the matter had 
been referred to the Michigan Board of 
Pharmacy for their consideration. Since 
that time Respondent has not been 
licensed by the Michigan State Board of 
Pharmacy to handle contolled 
substances in the State of Michigan. In 
accord with his prior holdings, the 
Administrator finds that when an 
individual is without authority to handle 
controlled substances under the laws of 
the state in which he practices, DEA is 
without authority to issue a registration. 
See: Kenneth K. Birchard, M.D., 48 FR 
33778 (1983); Thomas E. Woodson, D.O., 
Docket No. 81-4, 47 FR 1353 {1982}; and 
David Sachs, M.D.., Docket No. 77-2, 42 
FR 29112 (1977). Respondent 
acknowledged in his letter to the 
administrative Law Judge dated 
September 28, 1984, that he is not 
eligible for a DEA registration unless he 
has a license from the State of Michigan. 
In the event that the State of Michigan 
grants Respondent a Michigan 
Controlled Substances License, he may 
reapply to the Drug Enforcement 
Administration and his application will 
be considered in light of circumstances 
existing at that time. 

In addition to Respondent's lack of 
state authorization to handle controlled 
substances, the Administrator finds that 
on January 19, 1982, Respondent was 
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convicted, after a jury trial, in the 
Circuit Court for the County of Berrien 
of unlawful delivering, dispensing or 
prescribing of a controlled substance. 
This is a felony relating to controlled 
substances. Respondent was found to be 
prescribing Tenuate Dospan, a stimulant 
controlled substance, for other than 
legitimate and professionally recognized 
therapeutic purposes. As part of his 
sentence, Respondent was ordered by 
the court to abstain from prescribing 
amphetamines, methaqualone, Tenuate 
Dospan, dextroamphetamine and any 
controlled substances associated with 
weight control for a period of one year. 
In consideration of the foregoing and 
having lawful basis for such action, it is 
the decision of the Administrator that 
Respondent's applications for a DEA 
Certificate of Registration executed on 
April 5, 1984, should be denied. 
Accordingly, pursuant to the authority 
vested in him by 21 U.S.C. 823 and 824 
and 28 CFR 0.100({b), the Administrator 
hereby orders that the applications of 
Respondent for registration under the 
Controlled Substances Act executed 
April 5, 1984, be, and are hereby denied 
effective immediately. Any other 
pending applications executed by 
Respondent are also denied. 


Dated: August 9, 1985. 
John C. Lawn, 
Administrator. 
{FR Doc. 85-19293 Filed 8-13-85; 8:45 am] 
BILLING CODE 4410-09-M 


[Docket No. 85-35] 


Meperidine Application of Johnson 
Matthey, inc.; Notice of Objections and 
Request for Hearing and Hearing 


On June 10, 1985 at 50 FR 24330, notice 
was given that Johnson Matthey, Inc. 
(Johnson Matthey), Custom 
Pharmaceuticals Department, 2002 Nolte 
Drive, West Deptford, New Jersey 06066, 
had made application to the Drug 
Enforcement Administration for 
registration as a bulk manufacturer of 
the following three basic classes of 
controlled substances: pethidine 
(meperidine), sufentanil and fentanyl, all 
of which are listed in Schedule II of the 
schedules established by the Controlled 
Substances Act of 1970. Opportunity 
was given for the filing of comments, 
objections and requests for hearing with 
respect to the application. 

A request for hearing with respect to 
Johnson Matthey’s application for 
registration with respect to meperidine 
was filed on behalf of Sterling Drug Inc. 
(Sterling). 

Sterling is presently registered as a ’ 
bulk manufacturer of meperidine and 


states its belief that there is no present 
or anticipated shortage of meperidine 
nor any unavailability of registered 
manufacturers of the substance. Sterling 
contends that a manufacturer of such 
controlled substances must meet all of 
the criteria set forth in Section 303(a) of 
the Controlled Substances Act (12 U.S.C. 
823(a)) and recommends that Johnson 
Matthey present proof at a hearing that 
it can meet these criteria for registration. 
According to Sterling, the burden of 
proof in meeting such criteria as pertain 
to the public interest is on the applicant 
and Sterling expresses its interest in 
hearing Johnson Matthey’s presentation 
of proof as to the company’s ability to 
maintain such controls as are necessary 
to conserve the reputation and utility of 
meperidine nationally and 
internationally, with due respect for 
medical needs, international treaties, 
conventions or protocols. 

Accordingly, notice is hereby given 
pursuant to 21 CFR 1301.43 that a 
hearing will be held on the aforesaid 
application for registration commencing 
at 10:00 on Wednesday, October 2, 1985 
in Room 1213, Drug Enforcement 
Administration, 1405 I Street, NW., 
Washington, DC. The proceedings on 
that day will be limited to a preliminary 
discussion to identify proper parties and 
issues, and to determine procedures and 
set dates and locations for further 
proceedings and may include 
consideration of the sufficiency of the 
request for hearing filed by Sterling. Any 
person entitled to participate in said 
hearing and desiring to do so should file 
a notice of appearance pursuant to 21 
CFR 1301.54 and 1316.48 within thirty 
days of the date of publication of this 
notice. A person who has filed a request 
for hearing (i.e. Sterling) need not also 
file a notice of appearance. 


Dated: August 9, 1985. 
John C. Lawn, 


Administrator, Drug Enforcement 
Administration. 


[FR Doc. 85-19294 Filed 8-13-85; 8:45 am] 
BILLING CODE 4410-09-M 


MERIT SYSTEMS PROTECTION 
BOARD 


Call for Comments on The Digest 


AGENCY: Merit Systems Protection 
Board. 
ACTION: Call for comments on The 
Digest. 


SUMMARY: The purpose of this notice is 


to provide for public comments 
concerning the Merit Systems Protection 
Board’s monthly publication The Digest. 
The Beard is considering discontinuing 
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issuance of this publication in view of a 
similar service being offered by private 
vendors such as Labor Relations Press; 
FLITE; Hawkins Publishing Co., Inc.; 
Lexis, Mead Data Central; Information 
Handling Services; and West Publishing 
Co. (See MSPB Notice at 50 FR 8685 
(March 4, 1985) for names of 
publications and addresses). 

DATE: Please submit comments on or 
before September 13, 1985. 

ADDRESS: Comments may be mailed to 
Director, Information Services Division, 
Office of the Clerk of the Board, U.S. 
Merit Systems Protection Board, 1120 
Vermont Ave., NW., Washington, DC. 
20419. 

FOR FURTHER INFORMATION CONTACT: 
Michael H. Hoxie, (202) 653-7200. 
SUPPLEMENTARY INFORMATION: 7he 
Digest, which was first published in 
October 1980, contains summaries of 
selected Board orders and court 
decisions of relevance to the Board, plus 
listings of aii issuances for the month, 
information about Board services, and 
reprints of Board Federal Register 
issuances. 


Dated: August 9, 1985. 
Michael H. Hoxie, 
Acting Clerk of the Board. 
[FR Doc. 85-19364 Filed 8-13-85; 8:45 am] 
BILLING CODE 7400-01-M 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 70-364; ASLBP No. 85-511-01- 
ML] 


Applications; Babcock and Wilcox; 
Memorandum and Order; Informal 
Hearing and Opportunity To Become a 


Party 
August 8, 1985. 


I. Introduction 


Please take notice that, on July 24, 
1985, the Nuclear Regulatory 
Commission issued an Order instituting 
an informal hearing in this matter. 
Pursuant to the Commission's Order, the 
undersigned was designated presiding 
officer for this matter on August 1, 1985. 

The Commission instituted this 
proceeding in response to petitions for a 
hearing filed by the John P. Bologna and 
Frutie Johnson, as amended,’ and by 


1 The Commission's Order inadvertently referred 
to the petition of John P. Bologna and Frutie Johnson 
as “John P. Bolognia and Dennis Zawacki.” Both the 
original petition of February 11, 1985 and the 
amended petition were on behalf of Messrs. 
Bologna and Johnson by their attorney, Dennis Paul 
Zawacki. The spelling of Mr. Bologna’s name was 
corrected in the amended petition of February 28, 
1985. 





Joseph H. White, III. Both Babcock and 
Wilcox and the NRC Staff have 
responded to these petitions. The 
hearing will concern Babcock and 
Wilcox’s (B&W’s) application to amend 
its existing special nuclear materials 
license (No. SNM-414), to allow it to 
operate a high-force compactor and an 
incinerator that would be used to reduce 
the volume of low-level radioactive 
wastes generatd by medical facilities, 
industry, and nuclear power plants. 
According to the application, volume- 
reduced wastes would not be retained 
on site, but would be shipped back to 
the waste generators or to the licensed 
waste disposal facilities. 


II. How to Participate 


The Commission's Order stated that 
the parties to the informal hearing shall 
be B&W; petitioners Bologna and 
Johnson, and White, if their hearing 
requests are found to be adequate; and 
any person found to have filed a proper 
intervention statement. The NRC Staff 
also can appear as a party if it so 
desires. The Order also directed the 
presiding officer to provide a similar 
opportunity to petition to be heard by 
other interested persons. The Order 
authorized the presiding officer: (1) To 
request, at his discretion, written 
submissions and documents; (2) to set 
schedules; (3) to entertain statements 
from those who do not desire to become 
parties or cannot satisfy the 
requirements for party status, and (4) to 
hear oral presentation if necessary. 

The Commission directed that those 
who wish to become parties (other than 
the NRC Staff and B&W) must set forth 
with particularity and in writing: 

1. Their interest in the proceeding; 

2. How their interest may be affected 
by the results of the proceeding, 
including a statement of the reasons 
why they should be made parties that 
makes particular reference to: 

a. Their right under the Atomic Energy 
Act to be made a party; 

b. The nature and extent of their 
property, financial, or other interest in 
the proceeding; and 

c. The possible effect of any order that 
may be entered in the proceeding on 
their interest; and 

3. The specific aspect or aspects of the 
subject matter of the proceeding on 
which they wish to be heard. 

4. Petitions shall also state specifically 
the nature of the relief sought with 
respect to each complaint. 


Each of the foregoing points shall be 
addressed in separate paragraphs, 
concisely stated. All filings shall be 
submitted under oath or affirmation. 


In submitting the information called 
for in items 3 and 4 above, petitioners 
are to describe specifically any 
deficiencies in the application, cite 
particular sections or portions of the 
application whick relate to the 
deficiency and state in detail the 
reasons why a particular section or 
portion of the application is deficient. 
Petitioners must also submit all data 
and material in their possession which 
support or illustrate each of the 
deficiencies complained of. Data and 
material from generally available 
publications may be cited rather than 
furnished. Petitioners must also state 
what relief they seek with respect to 
each of their complaints. A broad 
statement requesting denial or 
rescission of the license amendment, 
without stating why such extreme relief 
is appropriate, will not satisfy the 
requirement to state the relief sought. 

A determination that petitioners have 
standing to participate as parties to the 
proceeding wil! be governed by existing 
agency precedents pursuant to 10 CFR 
2.714(d). See the Commission’s Order 
and Rockwell International Corp. 
(Energy Systems Group Special Nuclear 
Materials License No. SNM-21), LBP- 
83-65, 18 NRC 774 (1983). The Rockwell 
case relied on Nuclear Engineering 
(Sheffield, Illinois Low Level 
Radioactive Waste Disposal Site) 
ALAB-473, 7 NRC 737 (1978), and stated 
at page 3 that: 

. . . The practical tests are that the petition 
must show (1) that the petitioner will or might 
be injured in fact by one or more of the 
possible outcomes of the proceeding, and (2) 
that the asserted interest of the petitioner in 
achieving a particular result is at least 
arguably within the zone of interests 
protected by the statute involved. 


If the presiding officer finds that the 
hearing petitions or any intervention 
petition should be denied in toto for lack 
of standing or any other reason, that 
determination, which must be in writing, 
will become the final agency action 
within thirty days unless the 
Commission, on its own initiative, 
undertakes a review of that decision. 

On or before September 12, 1985, 
Messrs. Bologna and Johnson, and 
White, and anyone else, including 
governmental entities, who wishes to 
become a party shall file the information 
called for above. On or before 
September 26, 1985, the NRC Staff, if it 
wishes to participate as a party, shall so 
notify the undersigned in writing. 


III. Where to File 


The information called for by this 
Notice and Order is to be filed with the 
Docketing and Service Branch of the 
Office of the Secretary, U.S. Nuclear 


Regulatory Commission, 1717 H Street, 
NW., Washington, DC 20555. Such 
filings shall also be served on B&W and 
the presiding officer by either personally 
delivering them or mailing them, 
properly addressed and stamped, by 
September 12, 1985. 


IV. Duty of the Applicant 


In order to permit petitioners to 
comply with the 30-day deadline to 
submit the information required, B&W 
must ensure that the application, the 
license sought to be amended, and all 
correspondence pertaining to its 
application are, immediately upon 
receipt of this Motion and Order: (1} 
Made available to petitioners for 
inspection and copying, and (2) 
forwarded to the Presiding Officer. This 
material shall be made available at a 
convenient location in the vicinity of the 
Parks Township Volume Reduction 
Facility and at such other locations as 
may be indicated by requests. The 
material shall be available for 
inspection and copying during business 
hours and during reasonable periods 
during evenings and weekends. This 
material, together with the material 
submitted by petitioners, and any other 
material called for by the presiding 
officer, will form the Hearing File on 
which the presiding officer will base his 
decision. 


V. Presiding Officer’s Initial Ruling 


Upon receipt of a petitioner's 
submission, the presiding officer will 
evaluate the material in the Hearing 
File. The presiding officer will then rule 
on each petitioner's right to become a 
party to this proceeding. The presiding 
officer will also review each petitioner's 
complaint and supporting material. In 
making this review, the presiding officer 
may rule, in the alternative, that 
petitioner's complaint: (1) Is admissible 
for consideration; (2) is beyond the 
scope of this proceeding; (3) constitutes 
a request for relief which the presiding 
officer lacks the power to grant; (4) is 
too vague to permit consideration; or (5) 
is otherwise inadmissible. If necessary, 
the presiding officer will call for 
additional submissions prior to making 
the rulings contemplated by this 
paragraph. In the absence of such a 
request, no further submissions are to be 
made. 

Petitioners are hereby put on notice 
that the presiding officer may rule on the 
merits of the entire matter based on a 
petitioner's initial submissions. 


VI. Informal Hearing 


To the extent the presiding officer 
finds a petitioner’s complaint 
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admissible, he either may order 
additional submissions from the parties, 
or schedule an oral presentation, or 
both. If an oral presentation is 
scheduled, it will take place in the 
vicinity of the Parks Township Volume 
Reduction Facility. The parties will be 
permitted to present testimony and 
argument, but cross-examination will 
not be permitted. The parties may, 
however, suggest questions to the 
presiding officer to be posed by him. 
Discovery is not permitted. 

If the NRC Staff does not elect to 
participate as a party to this proceeding, 
the presiding officer may seek 
information from the Staff directly. In 
that event, any information received will 
be served on the parties to the 
proceeding by the presiding officer. 


VIL. Limited Appearances 


Those who do not wish to become 
parties but who wish to submit a 
statement to the presiding officer may 
do so by mailing their statement to the 
Commission's Secretary, properly 
addressed and stamped, on or before 
September 12, 1985. Should the presiding 
officer determine that a petitioner may 
not be a party to this proceeding, the 
material submitted by that petitioner 
will be treated as a limited appearance 
statement. Limited appearance 
statements are not part of the Hearing 
File. 


VIII. Schedule for Decision 


The presiding officer intends to issue 
a decision in this proceeding as 
promptly as feasible following receipt of 
petitioners’ submissions, with a goal of 
120 days if additional submissions are 
required following receipt of initial 
petitions. No petition for review will be 
entertained by the Commission 
regarding the presiding officer's 
decision. However, the Commission may 
review the decision on its own initiative. 


Order 


For all the foregoing reasons and upon 
consideration of the entire record in this 
matter, it is, this 8th day of August, 1985, 
Ordered: 

1. That on or before September 12, 
1985, Messrs. Bologna and Johnson, and 
White shall file a petition to participate 
as described in the foregoing 
memorandum; 

2. That any other person wishing to 
participate shall file a similar petition by 
the same date; 

3. That on or before September 26, 
1985, the NRC Staff shall notify the 
presiding officer if it wishes to 
participate as a party to this proceeding; 
and 


4. That this informal hearing shall be 
conducted in accordance with the 
procedures described in the foregoing 
memorandum. 

Dr. Peter A. Morris, 

Administrative Judge. 

[FR Doc. 85-19338 Filed 8-13-85; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-320] 


General Public Utilities Nuclear Corp., 
(Three Mile isiand Nuclear Station Unit 
2); Exemptions 


I 


GPU Nuclear Corporation, 
Metropolitan Edison Company, Jersey 
Central Power and Light Company and 
Pennsylvania Electric Company 
(collectively, the licensee) are the 
holders of Facility Operating License 
No. DPR-73, which has authorized 
operation of the Three Mile Island 
Nuclear Station, Unit 2 (TMI-2) at power 
levels up to 2772 megawatts thermal. 
The facility, which is located in 
Londonderry Township, Dauphin 
County, Pennsylvania, is a pressurized 
water reactor previously used for the 
commercial generation of electricity. 

By Order for Modification of License, 
dated July 20, 1979, the licensee’s 
authority to operate the facility was 
suspended and the licensee's authority 
was limited to maintenance of the 
facility in the present shutdown cooling 
mode (44 FR 45271). By further Order of 
the Director, Office of Nuclear Reactor 
Regulation, dated February 11, 1980, a 
net set of formal license requirements 
was imposed to reflect the post-accident 
condition of the facility and to assure 
the continued maintenance of the 
current safe, stable, long-term cooling 
condition of the facility (45 FR 11292). 
This license provides, among other 
things, that it is subject to all rules, 
regulations and Orders of the 
Commission now or hereafter in effect. 


Il 


On November 6, 1984, General Public 
Utilities Nuclear Corporation (GPUNC) 
submitted Technical Specification 
Change Request No. 46. This 
correspondence contained a request to 
delete the Decay Heat Removal System 
from the TMI-2 Proposed Technical 
Specifications. The staff responded to 
this and other change requests with a 
list of questions forwarded on February 
6, 1985. The licensee was asked to 
consider whether exemptions from 10 
CFR 50, Appendix A, General Design 
Criteria (GDC) 34, 35, 36 and 37 were 
appropriate. GPUNC responded in 
correspondence dated March 27, 1985 
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which stated that exemptions from GDC 
35 and 36 were not required. However, 
an exemption request from GDC 34 and 
37 was requested by GPUNC in a letter 
dated March 26, 1985. The staff is 
issuing the requested exemptions as 
discussed herein. 


I 


10 CFR 50, Appendix A, GDC 34 
requires that a system to remove 
residual heat shall be provided. The 
purpose shall be to transfer fission 
product decay heat and other residual 
heat from the core at such a rate that 
acceptable fuel design limits and design 
conditions of the reactor coolant 
pressure boundary are not exceeded. 

Since January 1981, the TIM-2 core 
has been cooled passively via the loss- 
to-ambient mode. At present the decay 
heat level is less than 12 Kw thermal 
with an associated maximum core 
temperature of less than 100°F. The 
maximum temperature that is crediable 
while in this mode (no forced 
circulation) is less than 170°F assuming 
water level is lowered to the bottom of 
the hot leg nozzles. At this temperature 
sufficient buffer is still maintained 
between the maximum anticipated core 
temperature and the temperature at 
which the water in the vessel would boil 
(212°F). Therefore, the staff concludes 
that since the current loss-to-ambient 
mode is effective for all anticipated core 
temperatures, the requirement to have a 
residual heat removal system (GDC 34) 
is no longer necessary at TMI-2. On the 
other hand, portions of the residual heat 
removal system at TMI-2 still contain 
radioactive contamination resulting 
from the accident. Operation of the 
system could result in the spread of 
radioactive contamination. In addition, 
the requirement to maintain an operable 
residual heat removal system would 
result in an unnecessary burden for 
maintenance, surveillance and testing 
and could result in unnecessary 
radiation exposures to the workers. 
Accordingly, an exemption for GDC 34 
is warranted. 

The licensee has proposed in 
Technical Specification Change Request 
No. 46 that a Reactor Building Sump 
Recirculation System (RBSRS) be used 
for emergency core cooling at TMI-2. 
The system would only be installed in 
the event of an unisolable leak in the 
RCS. Licensee calculations, which are 
supported by the staff in an Amendment 
of Order concurrently issued with this 
exemption, concluded that at least 10 
days are available between the 
detection of the worst-case credible leak 
and when the RBSRS would be required. 
This gives ample time for the system to 
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be put in service. As stated in the 
referenced Amendment of Order, the 
staff has accepted the RBSRS and its 
proposed method of use. This 
acceptance included Recovery 
Operations Plan requirements for testing 
the operability of major system 
components on a regular basis (see the 
staff's Safety Evaluation Report 
approving the modifications to the 
Proposed Technical Specifications 
related to Borated Cooling Water 
Injection). GDC 37 requires the testing of 
the emergency core cooling system 
including the operability of the system 
as a whole and the performance of the 
full operational sequence. Since the staff 
has accepted the installation of the 
RBSRS in the reactor building only in 
the event of an unisolable leak in the 
RCS, the testing of the system according 
to GDC 37 is not necessary. In addition, 
since the reactor building basement still 
contains accident generated 
contaminated water, testing of a 
basement sump recirculation system in a 
full operational sequence could result in 
the spread of contamination and 
radiation exposures to the workers. 
Accordingly, an exemption from GDC 37 
is warranted. 


IV 


Accordingly, the Commission has 
determined that, pursuant to 10 CFR 
50.12, an exemption is authorized by law 
and will not endanger life or property or 
the common defense and security and is 
otherwise in the public interest. The 
Commission hereby grants exemptions 
from the requirements of 10 CFR Part 50, 
Appendix A General Design Criteria 34 
and 37 in accordance with the licensee's 
request dated March 26, 1985. 

It is further determined that the 
exemptions do not authorize a change in 
effluent types or total amounts nor an 
increase in power level and will not 
result in any significant environmental 
impact. In light of this determination and 
as reflected in the Environmental 
Assessment and Notice of Finding of No. 
Significant Environmental Impact 
prepared pursuant to 10 CFR 51.2 and 
51.30 through 51.32, issued concurrently 
herewith, it was concluded that the 
instant action is insignificant from the 
standpoint of environmental impact and 
an environmental impact statemen 
need not be prepared. ; 

Effective Date: September 23, 1985. 

Dated at Bethesda, Maryland, 
Issuance Date: August 8, 1985. 


For the Nuclear Regulatory Commission. 
Harold R. Denton, 
Director, Office of Nuclear Reactor 
Regulation. 
[FR Doc. 85-19339 Filed 8-13-85; 8:45 am] 
BILLING CODE 7590-01-44 


Docket No. 50-320] 


General Public Utilities Nuclear Corp., 
(Three Mile Island Nuclear Station Unit 
2); Amendment of Order 


GPU Nuclear Corporation, 
Metropolitan Edison Company, Jersey 
Central Power and Light Company and 
Pennsylvania Electric Company 
(collectively, the licensee) are the 
holders of Facility Operating License 
No. DPR-73, which has authorized 
operation of the Three Mile Island 
Nuclear Station, Unit 2 (TMI-2) at power 
levels up to 2772 megawatts thermal. 
The facility, which is located in 
Londonderry Township, Dauphin 
County, Pennsylvania, is a pressurized 
water reactor previously used for the 
commercial generation of electricity. 


Il 


By Order for Modification of License, 
dated July 20, 1979, the licensee’s 
authority to operate the facility was 
suspended and the licensee’s authority 
was limited to maintenance of the 
facility in the present shutdown cooling 
mode (44 FR 45271). By further Order of 
the Director, Office of Nuclear Reactor 
Regulation, dated February 11, 1980, a 
new set of formal license requirements 
was imposed to reflect the post-accident 
condition of the facility and to assure 
the continue maintenance of the current 
safe, stable, long-term cooling condition 
of the facility (45 FR 11292). 

Although these requirements were 
imposed on the licensee by an Order of 
the Director of Nuclear Reactor 
Regulation, dated February 11, 1980, the 
TMI-2 license has not been formally 
amended. The requirements are 
reflected in the proposed Recovery 
Mode Technical Specifications (PTS) 
presently pending before the Atomic 
Safety and Licensing Board. The 
revisions that are the subject of this 
order do not give the licensee 
authorizations that may be needed to 
undertake specific cleanup activities. 
These activities will require separate 
consideration by the staff per Section 
6.8.2 of the PTS, individual staff safety 
evaluations and/or licensing actions as 
appropriate. Hereafter in this 
Amendment of Order, the requirements 


in question are identified by the 
applicable Proposed Technical 
Specification. 


il 


By a letter dated November 6, 1984, 
General Public Utilities Nuclear 
Corporation (GPUNC) proposed changes 
to the Proposed Technical Specifications 
(PTS) for Three Mile Island Unit 2 (TMI- 
2) to reflect current plant conditions. 

The staff has reviewed the licensee’s 
proposed changes which can be grouped 
into the following categories: 

(1) Modifications to the existing 
Limiting Conditions for Operation (LCO) 
that were proposed to more correctly 
state what systems or equipment are 
necessary based on the present status of 
TMI-2. The proposed changes would 
delete the LCO that Standby Reactor 
Collant System Pressure Control 
System, Mini-Decay Heat Removal 
System, the Decay Heat Removal 
System pumps and its recirculation 
pathways and the Nuclear Service 
Closed Cooling System be operable. The 
proposed changes would also modify the 
LCO for the required minimum amount 
of borated water in the Borated Water 
Storage Tank from 100,000 gallons to 
390,000 gallons and the number of 
operable flow paths from the BWST 
from one to two. 

(2} New Limiting Conditions for 
Operation were also proposed to more 
correctly reflect what systems or 
equipment are necessary based on the 
present status of TMI-2. The proposed 
LCO would require that dedicated on- 
site equipment for a Reactor Building 
Sump Recirculation System be operable. 
The proposed LCO would also require 
that two flow paths downstream from 
the BWST be operable: 

(3) Revisions to the Bases were 
proposed that reflect corresponding 
changes in the Limiting Conditions for 
Operation. 

Exemptions from 10 CFR Part 50, 
Appendix A, Design Criterion 34 and 
Criterion 37 were also requested 
because of some of the subject deletions 
and alterations to the PTS. Other 
changes proposed by the licensee were 
applicable to the Recovery Operations 
Plan (ROP) and are addressed in 
separate correspondence. The staff 
concludes that these changes are 
appropriate to more accurately reflect 
the current conditions and requirements 
at TMI-2. 

The staff's safety assessment of the 
foregoing, which concludes that the 
proposed changes are acceptable from 
the standpoint of public health and 
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safety, is set forth in the concurrently 
issued Safety Evaluation. Since the 
February 11, 1980 Order imposing the 
Proposed Technical Specifications is 
currently pending before the Atomic 
Safety and Licensing Board, the staff 
will be advising the Licensing Board of 
this Amendment of Order through a 
Notice of Issuance of Amendment of 
Order and a Motion to Conform 
Proposed Technical Specifications in 
Accordance Herewith. 

It is further determined that the 
modification does not authorize a 
change in effluent types or total 
amounts nor an increase in power level 
and will not result in any significant 
environmental impact. In light of this 
determination and as reflected in the 
Environmental Assessment and Notice 
of Finding of No Significant Impact 
prepared pursuant to 10 CFR 51.2 and 
51.30 through 51.32 issued concurrently 
herewith, it was concluded that the 
action is insignificant from the 
standpoint of environmental impact and 
that an environmental impact statement 
need not be prepared. 

IV 

According, pursuant to the Atomic 
Energy Act of 1954, as amended, the 
Director's Order of February 11, 1980, is 
hereby revised to incorporate the 
deletions, additions, and modifications 
set forth in Enclosure 3 hereto. This 
Amendment of Order shall be effective 
on September 23, 1985. 

For further details with respect to this 
action, see (1) Letter to B.J. Snyder, 
USNRC, from F. R. Standerfer, GPUNC, 
Technical Specification Change Request 
No. 46 dated November 6, 1984, {2) 
Letter to F. R. Standerfer, GPUNC, from 
B. J. Snyder, USNRC, NRC Questions on 
Technical Specification Change Request 
No. 46, dated February 6, 1985, (3) Letter 
to B. J. Snyder, USNRC, from F. R. 
Standerfer, GPUNC, Technical 
Specification Change Request No. 46 
{responses to NRC questions) dated 
March 27, 1985), (4) Letter to B. J. 
Snyder, USNRC, from F. R. Standerfer, 
GPUNC, General Design Criteria 34 and 
37, dated March 26, 1985, and (5) The 
Director’s Order of February 11, 1980. 

All the above documents are available 
for inspection at the Commission's 
Public Document Room, 1717 H Street, 
NW., Washington, DC 20555, and at the 
Commission's Loca! Public Document 
Room at the State Library of 
Pennsylvania, Government Publications 
Section, Education Building, 
Commonwealth and Walnut Streets, 
Harrisburg, Pennsylvania 17126. 


For the Nuclear Regulatory Commission. 
Harold R. Denton, 
Director Office of Nuclear Reactor 
Regulation. 
[FR Doc. 85-19340 Filed 8-13-85; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-320] 


General Public Utilities Nuclear Corp. 
(Three Mile Island Nuclear Station, Unit 
2); Correction to Amendment of Order 


On July 8, 1985, the Director, Nuclear 
Reactor Regulation, issued an 
Amendment of Order to be effective 
August 12, 1985, modifying section 1.7 
and adding Table 3.6-2 to Appendix A 
Proposed Technical Specifications. The 
changes pertained to containment 
penetration valve configurations. Table 
3.6-2 of Enclosure 3 of the July 8, 1985 
Amendment of Order contains two 
typographical errors in the identification 
of containment penetrations: R-537— 
Reactor Coolant Pump, and R-577— 
Nuclear Services Closed Cooling Water 
to Reactor Coolant Pump Oil and Motor 
Coolers. The correct designation should 
be R-573—Reactor Coolant Pump, and 
R-557—Nuclear Services Closed Cooling 
Water to Reactor Coolant Pump Oil and 
Motor Coolers. 

Accordingly, the Amendment of Order 
dated July 8, 1985, is hereby corrected to 
incorporate the modifications set forth 
in Enclosure 1 hereto. 

Effective Date: August 12, 1985. 

Dated at Bethesda, Maryland; 

Issuance Date: August 8, 1985. 


For the Nuclear Regulatory Commission. 
Darrell G. Eisenhut, 
Deputy Director, Office of Nuclear Reactor 
Regulation. 
[FR Doc. 85-19341 Filed 8-13-85; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-266] 


Power Authority of the State of New 
York, (indian Point Nuclear Generating 
Unit No. 3); Order Confirming Licensee 
Commitments on Emergency 
Response Capability 


The Power Authority of the State of 
New York (the licensee) is the holder of 
Facility Operating License No. DPR-64 
which authorized the operation of the 
Indian Point Nuclear Generating Unit 
No. 3 (the facility) at steady-state power 
levels not in excess of 3025 megawatts 
thermal. The facility is a pressurized 
water reactor (PWR) located in 
Westchester County, New York. 
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Following the accident at Three Mile 
Island Unit No. 2 (TMI-2) on March 28, 


1979, the Nuclear Regulatory 


Commission (NRC) staff developed a 
number of proposed requirements to be 
implemented on operating reactors and 
on plants under construction. These 
requirements include Operational 
Safety, Siting and Design, and 
Emergency Preparedness and are 
intended to provide substantial 
additional protection in the operation of 
nuclear facilities and significant 
upgrading of emergency response 
capability based on the experience from 
the accident at TMI-2 and the official 
studies and investigations of the 
accident. The requirements are set forth 
in NUREG-0737, “Clarification of TMI 
Action Plan Requirements,” and in 
Supplement 1 te NUREG-0737, 
“Requirements for Emergency Response 
Capability.” Among these requirements 
are a number of items consisting of 
emergency response facility operability, 
emergency procedure implementation, 
addition of instrumentation, possible 
control room design modification, and 
specific information to be submitted. 

On December 17, 1982, a letter 
(Generic Letter 82.33) was sent to all 
licensees of operating reactors, 
applicants for operating licenses, and 
holders of construction permits 
enclosing Supplement 1 to NUREG-0737. 
In this letter operating reactor licensees 
and holders of construction permits 
were requested to furnish the following 
information, pursuant to 10 CFR 50.54(f), 
no later than April 15, 1983: 

(1) A proposed schedule for 
completing each of the basic 
requirements for the items identified in 
Supplement 1 to NUREG-0737, and 

(2) A description of plans for phased 
implementation and integration of 
emergency response activities including 
training. 


Wl 


The licensee responded to Generic 
Letter 82-33 by letter dated April 18, 
1983, and August 23, 1983. In these 
submittals, the licensee made 
commitments to complete the basic 
requirements: (1) Dates for providing 
required submittals to the NRC, (2) dates 
for implementing certain requirements, 
and (3) a schedule for providing 
implementation dates for other 
requirements. The staff found that these 
dates were reasonable and achievable 
dates for meeting the Commission 
requirements and concluded that the 
schedule proposed by the licensee 
would provide timely upgrading of the 
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licensee’s emergency response 
capability. On February 21, 1984, the 
NRC issued “Order Confirming Licensee 
Commitments on Emergency Response 
Capability” which confirmed the 
licensee's commitments. 


IV 


The February 21, 1984, Order stated 
that for those requirements for which 
the licensee committed to a schedule for 
providing implementation dates, those 
dates would be reviewed, negotiated 
and confirmed by a subsequent order. In 
conformance with the requirements of 
the February 21, 1984 Order, the 
licensee's letter dated June 29, 1984, 
provided a completion schedule for the 
following requirement: 

3. Regulatory Guide 1.97—Application 
to Emergency Response Facilities 

3b. Implement (installation or 
upgrade) requirements. 

The attached Table summarizing the 
licensee’s schedular commitment for the 
above item was developed by the NRC 
staff from the information provided by 
the licensee. The staff reviewed the 
licensee's June 29, 1984 letter and 
discussed the date with the licensee. 

The NRC staff finds that this date is a 
reasonable and an achievable date for 
meeting the Commission requirements. 
The NRC staff concludes that the 
schedule proposed by the licensee will 
provide timely upgrading of the 
licensee’s emergency response 
capability. 

In view of the foregoing, I have 
determined that the implemenation of 
the licensee’s commitments are required 
in the interest of the public health and 
safety and should, therefore, be 
confirmed by an immediately effective 
Order. 


Vv 


Accordingly, pursuant to sections 103, 
161i, 1610 and 182 of the Atomic Energy 
Act of 1954, as amended, and the 
Commission's regulations in 10 CFR 
2.204 and 50, it is hereby ordered, 
effective immediately, that License No. 
DPR-64 is modified to provide that the 
licensee shall: 

Implement the specific item described 
in the Attachment to this ORDER in the 
manner described in the licensee's 
submittal dated June 29, 1984, no later 
than the date in the Attachment. 

Extension of time for completing this 
item may be granted by the Director, 
Division of Licensing, for good cause 
shown. 


VI 


The licensee or any other person who 
has an adversely affected interest may 
request a hearing on this Order within 


20 days of the date of publication of this 
Order in the Federal Register. Any 
request for a hearing shall be addressed 
to the Director, Office of Nuclear 
Reactor Regulation, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555. A copy shall be sent to the 
Executive Legal Director at the same 
address. A request for hearing shall not 
stay the immediate effectiveness of this 
order. 

If a hearing is to be held, the 
Commission will issue an Order 
designating the time and place of any 
such hearing. 

If a hearing is held concerning this 
Order, the issue to be considered at the 
hearing shall be whether the licensee 
should comply with the requirements set 
forth in Section V of this Order. 

This Order is effective upon issuance. 


Dated in Bethesda, Maryland this 6th day 
of August, 1985. 
For The Nuclear Regulatory Commission. 
Hugh L. Thompson, Jr., 
Director, Division of Licensing, Office of 
Nuclear Reactor Regulation. 
INDIAN POINT UNIT 3 


[Licensee's Additional Commitments on Supplement | to 
NUREG-0737] 


Requirements 


3b. implement 
(instaliation or 
upgrade) 
requirements. 


3. Regulatory 
Guide 1.97— 
Application to 
Emergency 
Response 


Facilities. quarter 1987). 


[FR Doc. 85-19342 Filed 8-13-85; 8:45 am] 
BILLING CODE 7590-01-M 


Bi-Weekly Notice; Applications and 
Amendments To Operating Licenses 
involving No Significant Hazards 
Considerations 


I. Background 


Pursuant to Pub. L. 897-415, the Nuclear 
Regulatory Commission (the 
Commission) is publishing this regular 
bi-weekly notice. Pub. L. 97-415 revised 
section 189 of the Atomic Energy Act of 
1954, as amended (the Act), to require 
the Commission to publish notice of any 
amendments issued, or proposed to be 
issued, under a new provision of section 
189 of the Act. This provision grants the 
Commission the authority to issue and 
make immediately effective any 
amendment to an operating license upon 
a determination by the Commission that 
such amendment involves no significant 
hazards consideration, notwithstanding 
the pendency before the Commission of 
a request for a hearing from any person. 
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This bi-weekly notice includes all 
amendments issued, or proposed to be 
issued, since the date of publication of 
the last bi-weekly notice which was 
published on July 31, 1985 (50 FR 31061), 
through August 5, 1985. 


NOTICE OF CONSIDERATION OF 
ISSUANCE OF AMENDMENT TO 
FACILITY OPERATING LICENSE AND 
PROPOSED NO SIGNIFICANT 
HAZARDS CONSIDERATION 
DETERMINATION AND 
OPPORTUNITY FOR HEARING 


The Commission has made a proposed 
determination that the following 
amendment requests involve no 
significant hazards consideration. Under 
the Commission's regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The basis for this 
proposed determination for each 
amendment request is shown below. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Comments should be addressed to the 
Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch. 

By September 13, 1985, the licensee 
may file a request for a hearing with 
respect to issuance of the amendment to 
the subject facility operating license and 
any person whose interest may be 
affected by. this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
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designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspects(s) of 
the subject matter of the proceeding as 
to which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the preceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 


hearing. Any hearing held would take 
place after issuance of the amendment. 

If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received 
before action is taken. Should the 
Commission take this action, it will 
publish a notice of issuance and provide 
for opportunity for a hearing after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, D.C., by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at (800) 
325-6000 (in Missouri (800) 342-6700). 
The Western Union operator should be 
given Datagram Identification Number 
3737 and the following message 
addressed to (Branch Chief): petitioner's 
name and telephone number; date 
petition was mailed; plant name; and 
publication date and page number of 
this Federal Register notice. A copy of 
the petition should also be sent to the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, that the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
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based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(a)(1)-(v) 
and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission's Public 
Document Room, 1717 H Street, NW., 
Washington, D.C., and at the local 
public document room for the particular 
facility involved. 


Boston Edison Company, Docket No. 50- 
293, Pilgrim Nuclear Power Station, 
Plymouth, Massachusetts 


Date of amendment request: June 18, 
1985. 

Description of amendment request: 
The amendment would revise the 
Technical Specifications by changing 
Reactor Low Water Level (inside 
shroud) trip requirement from “greater 
than or equal to 302 inches above vessel 
zero (% core height)” to “greater than or 
equal to 307 inches above vessel zero 
(approximately % core height).” The 
licensee stated that either 302 inches or 
307 inches above vessel zero as a 
minimum requirement fulfills the intent 
of the trip setting; however, this change 
is proposed because 307 inches more 
accurately characterizes % core height. 
The purpose of the setpoint is to prevent 
inadvertent operation of the 
containment spray when the residual 
heat removal (RHR) system is needed in 
the low pressure coolant injection (LPCI) 
mode to maintain an adequate water 
level in the reactor core. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of standards 
for determining whether license 
amendments involve significant hazards 
considerations by providing certain 
examples (48 FR 14870). One example of 
an amendment that is considered not 
likely to involve a significant hazards 
consideration is: “(ii) A change that 
constitutes an additional limitation, 
restriction, or control not presently 
included in the technical specifications: 
For example, a more stringent 
surveillance requirement.” 

The revised specification would be 
more restrictive than the present 
requirement since a slightly higher level 
of water above vessel zero would have 
to be maintained to permit operation of 
the containment spray system. In this 
respect, the change is similar to example 
(ii). 

Having found that the proposed 
change is similar to an example that is 
not likely to involve a significant 
hazards consideration, the staff has 
made a proposed determination that the 
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amendment request involves no 
significant hazards consideration. 

Local Public Document Room 
/ocation: Plymouth Public Library, North 
Street, Plymouth, Massachusetts 02360. 

Attorney for licensee: W.S. Stowe, 
Esq., Boston Edison Company, 800 
Boylston Street, 36th Floor, Boston, 
Massachusetts 02199. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Carolina Power & Light Company, 
Docket Nos. 50-325 and 50-324, 
Brunswick Steam Electric Plant, Units 1 
and 2, Brunswick County, North 
Carolina 


Date of application for amendment: 
June 28, 1985. 

Description of amendment request: 
The proposed amendment would change 
the Technical Specifications (TS) to 
revise the action statements of TS 3.8.1.1 
relative to diesel generator surveillance 
testing. 

On July 16, 1984, the NRC issued 
Generic Letter No. 84-15 entitled 
“Proposed Staff Actions to Improve and 
Maintain Diesel Generator Reliability”. 
The generic letter requested licensees to 
review the reliability of their diesel 
generators based on surveillance test 
data, to review their programs 
concerning diesel generator surveillance 
testing, and to describe their plans for 
attaining and maintaining certain diesel 
generator reliability goals. By letter 
dated October 5, 1984, Carolina Power & 
Light Company (CP&L) responded to the 
Generic Letter by providing the 
requested information. CP&L evaluated 
one topic of the generic letter, the 
reduction of diesel generator fast starts, 
and determined that TS revisions to 
address the issue were desirable. 

The TS changes proposed on June 28, 
1985 are the result of a probabilistic risk 
assessment (PRA) of the Brunswick 
diesel generator system. The purpose of 
the PRA study was to investigate the 
impact of extending the allowed diesel 
generator out-of-service time from three 
days to seven days and the impact of 
extending the interval between diesel 
generator fast starts from 12 hours to 72 
hours. In addition, the study allows for 
an increase from 2 to 24 hours to 
commence diesel fast starting and 
loading with either an inoperable diesel 
generator or an inoperable offsite 
source. This is consistent with guidance 
provided in Generic Letter 84-15. 

The proposed TS changes are based 
on the model Standard Technical 
Specifications provided as Appendix A 
to Generic Letter 84-15, but have been 
revised to reflect the conclusions of the 
Brunswick diese] generator PRA study 
relative to diesel generator fast start and 


allowed outage time requirements. 
These changes inlcude the 
establishment of a 7-day versus 3-day 
allowed outage period for one diesel 
generator or one off-site circuit being 
out-of-service, and a 72-hour versus 12- 
hour frequency for performing 
Surveillance Requirement 4.8.1.1.2.a.4 
(diesel fast start) commencing 24 hours 
rather than 2 hours after entering the 
limiting condition for operation with an 
offsite circuit or diesel generator 
inoperable. In addition, performance of 
Surveillance Requirement 4.8.1.1.2.4.5 
(diesel loading) is now required each 
time Surveillance Requirement 
4.8.1.1.2.a.4 is performed. 

Basis for proposed no significant 
hazards consideration determination: 
The proposed revisions to TS section 
3.8.1.1 are designed to increase the 
overall reliability of the diesel 
generators. Reducing the number of 
diesel generator fast starts and 
extending the allowed outage period for 
on diesel or one off-site circuit does not 
necessitate physical alteration of the 
plant or changes in parameters 
governing normal plant operation. Based 
on the above discussion, the proposed 
amendments do not create the 
possibility of a new accident nor 
increase the probability or 
consequences of a previously evaluated 
accident. The results of the Brunswick 
diesel generator study demonstrate that 
there is no significant reduction in a 
margin of safety. Therefore the staff has 
determined that operation of the facility 
in accordance with the proposed 
revision does not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; (2) create the possibility of a 
new or different kind of accident from 
an accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. Accordingly, the 
Commission proposed to determine that 
the amendments do not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Southport, Brunswick County 
Library, 109 W. Moore Street, Southport, 
North Carolina 28461. 

Attorney for licensee: George F. 
Trowbridge, Esquire, Shaw, Pittman, 
Potts and Trowbridge, 1800 M Street, 
NW., Washington, D.C. 20036. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Carolina Power & Light Company, 
Docket Nos. 50-325 and 50-324, 
Brunswick Steam Electric Plant, Units 1 
and 2, Brunswick County, North 
Carolina 


Date of application: July 8, 1985. 
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Description of amendment request: 
The proposed change deletes the Service 
Water Effluent From Augmented Off- 
Gas Precooler Radioactivity Monitor 
from Tables 3.3.5.8-1 and 4.3.5.8—-1. The 
monitors are no longer necessary as 
these precoolers have been bypassed. 

In the absence of the final off-gas 
design, the augmented off-gas (AOG) 
system was conservatively designed 
assuming an inlet temperature of 165 °F. 
The cooler condensers are designed to 
process gas with an inlet temperature up 
to 110 °F at the maximum flow rate of 
150 SCFM. These parameters indicated 
a need for precoolers in the AOG system 
to reduce the temperature of the off-gas 
using service water as a cooling 
medium. Final evaluation of the system, 
however, has indicated that off-gas inlet 
temperatures to the AOG system will 
normally be approximately 100 °F at 150 
SCFM during the summer; temperatures 
will be less at lower flow rates or during 
the winter. Therefore, based on the final 
AOG and off-gas design parameters and 
the actual operating experience, CP&L 
concluded that the precoolers were not 
necessary and decided to isolate them 
from the AOG system. The service 
water supply and return lines that are 
associated with the precoolers were cut 
and blind flanged inside the AOG 
Building. Since the service water was 
eliminated from the AOG process, the 
requirements of the AOG precooling 
radioactivity monitors have been 
eliminated. 

Basis for proposed no significant 
hazards consideration determination: 
We have reviewed the CP&L application 
and find that the proposed amendment: 

(1) Does not involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated because removal of the AOG 
precooler radioactivity monitor from the 
plant does not change any operating 
parameters or setpoints for either the 
AOG or service water systems. The 
radioactivity monitors are only required 
when the precoolers are in service; with 
the precooler permanently isolated from 
both the AOG and service water . 
systems, the radioactivity monitors are 
no longer required. 

(2) Does not create the possibility of a 
new or different kind of accident than 
previously evaluated because the 
radioactivity monitors do not provide 
control function for any plant systeim; 
therefore, the removal of the monitors 
could not create the potential for a 
different type of accident than 
previously identified or evaluated. 

(3) Does not involve a significant 
reduction in a margin of safety. The 
purpose of the radioactivity monitors 
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was to monitor for radioactive effluents 
being discharged into the service water 
system from the AOG system. Thus, the 
potential for contaminating the service 
water system from the AOG system has 
been eliminated with the isolation of the 
precoolers. Also, the radioactivity 
monitors are not required for any safety 
function for either the AOG or the 
service water systems; therefore, the 
margin of safety is maintained. 

The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(19 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; (2) creates the possibility of a 
new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

Based on the above discussion the 
Commission proposes to determine that 
the amendment does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Southport, Brunswick County 
Library, 109 W. Moore Street, Southport, 
North Carolina 28461. 

Attorney for licensee: George F. 
Trowbridge, Esquire, Shaw, Pittman, 
Potts and Trowbridge, 1800 M Street, 
NW., Washington, D.C. 20036. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Commonwealth Edison Company, 
Docket Nos. 50-254 and 50-265, Quad 
Cities Nuclear Power Station, Units 1 
and 2, Rock Island County, Illinois 


Date of amendment request: June 28, 
1985. 

Description of amendment request: 
The amendment proposed would delete 
the requirement for both initial and 
subsequent daily operability testing of 
the diesel generators when emergency 
core cooling systems equipment or a 
diesel generator is inoperable. 

This proposed change was submitted 
in response to NRC Generic Letter (GL) 
84-15, “Proposed Staff Actions to 
Improve and Maintain Diese] Generator 
Reliability,” dated July 2, 1984. In this 
generic letter, the NRC staff identified 
cold fast starts of diesel generator sets 
as contributing to premature diesel 
engine degradation due to unnecessary 
wear. The NRC has concluded that the 
frequency of diesel generator fast start 
tests from ambient conditions should be 
reduced. Specifically, GL 84-15 states 
the NRC position that requirements for 


testing diesel generators while 
emergency core cooling equipment is 
inoperable should be deleted from 
Technical Specifications (TS). 
Accordingly, the licensee proposed to 
delete from Quad Cities Station TS 
requirements for diesel generator testing 
when it is determined that a core spray 
subsystem, residual heat removal (RHR) 
pump, low pressure coolant injection 
(LPCI) subsystem, or containment 
cooling subsystem is inoperable. The 
Bases sections for the core spray and 
containment spray system would also be 
modified to reflect the above proposed 
TS changes. 

In addition, the licensee has proposed 
to reduce the number of required diesel 
generator tests when a diesel generator 
is determined to be inoperable. At 
present, the Technical Specifications 
require a diesel generator to be tested 
immediately and daily thereafter when 
the other diesel generator is determined 
to be inoperable. The licensee proposes 
to delete the requirement for an 
immediate test and for subsequent daily 
test starts. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration is 
associated with a proposed license 
amendment. According to 10 CFR 
50.92{c), a proposed amendment 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: 

(1) Involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or 

(2) Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or 

(3).Involve a significant reduction in a 
margin of safety. 

With regard to the first standard, the 
proposed change eliminates 
unnecessary diesel generator testing 
which could only contribute to 
accelerated wear which in turn may 
degrade diesel generator reliability and 
availability. Therefore, the change does 
not involve a significant increase in the 
probability or consequences of an 
accident previously analyzed. 

As for the second standard, the 
change would not create the possibility 
of a new or different kind of accident 
from any previously evaluated, as no 
physical change will be required at the 
facility. Only a reduction in the 
frequency of testing is involved. 

Finally, the proposed change would 
not involve a significant reduction in a 
margin of safety, because demonstration 
of diesel generator operability will be 
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maintained, but with the elimination of 
unnecessary testing. Therefore, overall 
performance of the diesel generator 
would be maintained, if not improved. 

Since the application for amendment 
involves a proposed change that meets 
the standards provided in 10 CFR 
50.92(c) for determining whether.a 
significant hazards consideration exists, 
Commonwealth Edison has made a 
proposed determination that the 
amendment involves no significant 
hazards consideraiton. 

Based on the above evaluation, the 
staff finds that the criteria for a no 
significant hazards consideration, as set 
forth in 10 CFR 50.92(c), are met. The 
staff has, therefore, made a proposed 
determination that the proposed 
amendment involves no significant 
hazards consideration. 

Local Public Document Room 
location: Moline Public Library, 504— 
17th Street, Moline, Illinois 61265. 

Attorney for licensee: Mr. Robert G. 
Fitzgibbons, Jr., Isham, Lincoln, & Beale, 
Three First National Plaza, Suite 5200, 
Chicago, Illinois 60602. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Connecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant, Middlesex County, 
Connecticut 


Date of amendment request: June 11, 
1985 as revised June 27, 1985. 

Description of amendment request: 
The proposed amendment would revise 
the technical specifications to update 
the pressure/temperature limit curves 
for hydrostatic and leak rate testing and 
for heatup and cooldown rates. All of 
these curves are being updated to show 
the required limitations out to 22.0 
effective full power years. This 
amendment request was originally 
noticed in the Federal Register on June 
18, 1985 (50 FR 25364). 

During the review, the staff 
determined that the June 11, 1985 
application did not consider limitations 
to material in the reactor vessel closure 
flange region. By letter dated June 27, 
1985, the licensee provided responses to 
staff requests for additional information 
and revised the pressure/temperature 
limit and heatup/cooldown rate curves 
to reflect the licensee’s revised analyses. 

In the notice of the June 11, 1985 
application, the staff did not identify 
that the licensee also wanted to delete 
the two individual curves on Figures 3.4- 
1, 3.4-6 and 3.4~7 that describe the 
maximum pressure of the residual heat 
removal (RHR) system and minimum 
pressure for operation of a single reactor 
coolant pump. These curves provide 
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operational guidance to plant operators 
and are not applicable to nor affected by 
Appendix G compliance. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards in 10 CFR 50.92 by providing 
certain examples (April 6, 1983, 48 FR 
14870). One of the examples of actions 
not likely to involve significant hazards 
considerations is example (ii) which is a 
change that constitutes an additional 
limitation, restriction or control not 
presently included in the technical 
specifications. 

The staff has reviewed the licensee's 
amendment request to revise the 
pressure/temperature curves and 
concluded that it falls within the 
envelope of example {ii) because the 
revised heatup and cooldown curves are 
more restrictive than the curves 
previously submitted. For the same 
reactor pressure, the revised curves 
require a higher reactor coolant 
temperature than the existing curves. 
The additional restrictions are 
necessary to assure conformance with 
10 CFR Part 50, Appendix G, and to 
ensure continued reactor pressure vessel 
integrity. Additionally, this change has 
no effect on the assumption or 
consequences of any previously 
evaluated accident; it does not affect the 
operability of any control system, 
protection system, safeguards system, or 
support system and the basis of the new 
curves is the same as the basis of the 
current curves, merely updated to reflect 
an interval of time later in the service 
life of the reactor pressure vessel. The 
licensee has also reviewed its request to 
delete the individual curves for the 
residual heat removal system and the 
reactor coolant pumps from Figures 3.4— 
1, 3.4-6 and 3.4~7 and determined that 
(1) it would not create the possibility of 
a new or different kind of accident from 
any previously evaluated; (2) it would 
not involve a significant increase in the 
probability or consequences of an 
accident previously evaluated; and (3) it 
does not involve a significant reduction 
in the margin of safety. The basis for 
this determination is that (1) the present 
curves were initially provided only for 
operational guidance to the plant 
operators; and (2) the operational limits 
are still contained in the plant operating 
procedures and, therefore, the plant will 
continue to be operated using the 
current restrictions. 

Based on the above, the staff therefore 
proposes to determine that the revised 
amendment request also involves no 
significant hazards consideration. 


Local Public Document Room 
location: Russell Library, 123 Broad 
Street, Middletown, Connecticut 06457. 

Attorney for licensee: Gerald Garfield, 
Esquire, Day, Berry and Howard, 
Counselors at Law, City Place, Hartford, 
Connecticut 06103-3499. 

NRC Branch Chief: John A. Zwolinski. 


Connecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant, Middlesex County, 
Connecticut, and Northeast Nuclear 
Energy Company, et al., Docket Nos. 50- 
245/336, Millstone Nuclear Power 
Station, Units Nos. 1 and 2, New London 
County, Connecticut 


Date of amendment requests: July 9, 
1985. 

Description of amendment request: 
These proposed license amendments 
would modify the plant Technical 
Specifications by changing the definition 
of “Reportable Events” and by altering 
the reporting requirements as a result of 
changes to 10 CFR 50.72 and CFR 50.73. 
The proposed changes delete the term 
“Reportable Occurrence”, and add the 
term “Reportable Event”, that is defined 
as any of those conditions specified in 
§ 50.73 to 10 CFR Part 50. The proposed 
changes will clarify the list of reportable 
events and provide the NRC with more 
useful reports regarding the safety of 
operating nuclear power plants. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards in 10 CFR 50.92 by providing 
certain examples (April 6, 1983, 48 FR 
14870). One of the examples of actions 
not likely to involve significant hazards 
considerations is example (vii) which is 
a change to make a license conform to 
changes in the regulations, where the 
license change results in very minor 
changes to facility operations clearly in 
keeping with the regulations. 

The staff has reviewed the licensees’ 
amendment requests to change the 
definition of “Reportable Events” and to 
alter the reporting requirements as a 
result of changes to 10 CFR 50.72 and 
50.73 and concluded that they fall within 
the envelope of example (vii) because 
these changes are administrative in 
nature and modify the plant specific 
technical specifications to conform to 
changes in 10 CFR 50.72 and 50.73. 

Based on the above, the staff therefore 
proposes to determine that the license 
amendment requests involve no 
significant hazards considerations. 

Local Public Document Room 
locations: Russell Library, 123 Broad 
Street, Middletown, Connecticut 06457 
(Haddam Neck) and Waterford Public 
Library, 49 Rope Ferry Road, Waterford, 
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Connecticut 06385 (Millstone Units 1 
and 2). 

Attorney for licensee: Gerald Garfield, 
Esquire, Day, Berry and Howard, 
Counselors at Law, City Place, Hartford, 
Connecticut 06103-3499. 

NRC Branch Chiefs: John A. 
Zwolinski (Haddam Neck and Millstone 
Unit 1); Edward J. Butcher, Acting 
(Millstone Unit 2). 


Consolidated Edison Company of New 
York, Docket No. 50-247, Indian Point 
Nuclear Generating Unit No. 2, 
Westchester County, New York 


Date of amendment request: June 7, 
1985. 

Description of amendment request: 
The proposed changes would amend the 
Technical Specifications to revise the 
limiting conditions for operation (LCOs) 
for Containment Cooling and Iodine 
Removal Systems and associated 
containment isolation provisions. The 
proposed changes also contain editorial 
changes for consistency with the 
language used in other areas of the 
Indian Point Unit No. 2 Technical 
Specifications. In addition to the 
proposed change eliminates the 
requirement to test redundant 
components daily when a component is 
inoperable. 

Basis for proposed no significant 
hazards consideration determination: 
Consistent with the Commission’s 
criteria for determining whether a 
proposed amendment to an operating 
license involves no significant hazards 
considerations, 10 CFR 50.92 (48 FR 
14871), the proposed revisions to the 
Technical Specifications will not involve 
a significant increase in the probability 
or consequences of an accident 
previously evaluated; or create the 
possibility of a new or different kind of 
accident from any previously evaluated, 
or involve a significant reduction in 
margin of safety. The licensee's 
submittal contains an evaluation of the 
effects of revising the Technical 
Specifications to changing the limit of 
continued power operation to seven 
days if fan coolers 23, 24 or 25 are out of 
service. The current Technical 
Specifications limit operation to twenty- 
four hours for the units discussed above 
and seven days for the two remaining 
units. The evaluation indicates that for 
the limiting case, the peak calculated 
containment pressure reached under 
Design Basis Accident Conditions will 
be kept below the containment design 
pressure of 47 psig. It is expected that 
our final evaluation will agree with the 
licensee’s conclusion. 

The licensee’s submittal also contains 
an evaluation indicating the revision to 
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the isolation valve provisions will 
permit greater operational flexibility for 
complying with containment isolation 
requirements and effecting isolation of 
fan coolers if required. The evaluation 
indicates that applicable containment 
isolation requirements will continue to 
be satisfied under proposed changes. It 
is expected that our final evaluation will 
agree with the licensee’s conclusions. 

The proposed revision to the 
Technical Specifications to eliminate the 
requirement to test redundant 
components daily when a component is 
inoperable appears to be consistent with 
NRC concerns that excessive testing 
may have the potential for impacting 
plant safety. 

The proposed amendment also 
contains editorial changes which are 
clearly not safety significant. 

Local Pubic Document Room location: 
White Plains Public Library, 100 Martine 
Avenue, White Plains, New York, 10610. 

Attorney for licensee: Brent L. 
Brandenburg, Esgq., 4 Irving Place, New 
York, New York 10003. 

NRC Branch Chief: Steven A. Varga. 


Consumers Power Company, Docket No. 
50-155, Big Rock Point Plant, Charlevoix 
County, Michigan 

Date of amendment request: June 7, 
1985. 

Description of amendment request: 
The proposed addition to the Big Rock 
Point Operating License, DPR-6, 
provides for the incorporation of the 
requirement to adhere to the “Plan for 
the Big Rock Point Integrated 
Assessment”, (the plan). As committed 
to the NRC by letter, dated March 18, 
1983, Consumers Power Company (the 
licensee) conducted a comprehensive 
integrated assessment of all open issues, 
. both regulatory and non-regulatory and 
developed a “living schedule” fore 
resolution of the issues included in the 
integrated assessment. The plan 
describes the responsibilities and 
requirements associated with the 
process of incorporating the issues, 
initiated by the NRC or the licensee, into 
the Integrated Assessment. The “living 
schedule” refers to the actual schedule 
of tasks/issues to be performed in the 
future for the Big Rock Point Plant (the 
facility). The proposed license condition 
specifies that the plan shall be followed 
by the licensee from and after the 
effective date of this proposed 
amendment, and that changes to the 
dates for completion of issues may 
require a license amendment. In 
particular, all Group A issues, that is, 
issues established by existing rule, 
order, license condition, or technical 
specification, shall be changed only in 
accordance with applicable NRC 


, 


procedures. Group B issues are 
comprised of: 

(i) Regulatory issues (of either a 
generic or plant specific nature) 
identified by the NRC, which have 
resolutions and/or completion dates 
requested by the NRC and/or committed 
to by the licensee, and which would 
result in either (a) plant modifications, 
(b) procedure revisions, or (c) changes in 
facility staffing requirements, and; 

(ii) All other issues identified by 
Consumers Power Company or other 
agencies. 


Specifically, changes to the Plan and its 
issue resolutions and schedules shall be 
in accordance with the provisions of the 
Plan, and are summarized below: 

(1) Changes to issue resolutions and/ 
or schedules for completion of issues 
imposed by rule, order, or license 
condition {Issue Group A issues) will 
continue to be sought through the 
license amendment, exemption or 
Order-date extension process. 

(2) Issue resolutions and/or schedules 
for completion of other issues (Issue 
Group B issues) are identified and 
provisions are made in the Plan to 
require Consumers Power Company to 
provide the NRC with prior notification 
of changes to Issue Group B to enable 
further explanation or discussion of 
such changes. 

(3) Provisions are made in the Plan for 
incorporating new regulatory issues into 
Issue Groups A and B as these issues 
are identified by the NRC and/or 
formalized by rule, order or license 
condition. 

The objective of this program is to 
enable the licensee to obtain improved 
control of available resources and to 
perform required activities in a manner 
which would enhance plant safety. 
Concurrently, this program provides a 
method to assess, coordinate and 
schedule all necessary work at the 
facility including the performance of 
regulatory requirements. Periodic 
updating of the Integrated Plan for both 
Groups A and B shall occur semi- 
annually, beginning 6 months following 
NRC approval of this plan. The revised 
Integrated Plan will include a progress 
summary for resolutions, the 
identification of changes since the last 
update report, and a summary of the 
reasons for issue resolution and/or 
schedule changes associated with 
regulatory requirements. 

The licensee indicates that this 
provision plan may require future 
modifications. Accordingly, for revisions 
which are determined to be substantial, 
the licensee shall submit these changes 
to the NRC as amendment change 
requests. 
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Basis for proposed no significant 
hazards consideration determination: 
‘rhe Commission has provided guidance 
concerning the application of standards 
for a no significant hazards 
determination by providing certain 
examples (48 FR 14870, April 6, 1983). 
One of the examples (ii) is a change that 
constitutes an additional limitation, 
restriction, or control not presently 
included in the technical specifications. 
The entire proposed program plan . 
places additional limitations and 
controls on activities to be performed 
for and at the facility. It should also be 
noted that the proposed plan is designed 
to facilitate the licensee’s actions in 
satisfying regulatory requirements more 
efficiently and effectively. Any revision 
to the proposed plan must receive prior 
NRC approval. Any activities or issues 
listed in Group A, as defined above, 
which are to be revised or deleted, must 
also receive prior NRC approval. 
Therefore, since implementation of the 
proposed plan involves changes similar 
to those encompassed by example (ii), 
the staff proposes to determination that 
this application does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: North Central Michigan 
College, 1515 Howard Street, Petoskey, 
Michigan 49770. 

Attorney for licensee: Judd. L. Bacon, 
Esquire, Consumers Power Company, 
212 West Michigan Avenue, Jackson, 
Michigan 49201. 

NRC Branch Chief: John A. Zwolinski, 
Chief. 


Consumers Power Company, Docket No. 
50-255, Palisades Plant, Van Buren 
County, Michigan 


Date of amendment request: August 2, 
1985. 

Description of amendment request: 
Change Technical Specification 4.7.1.c. 
to make the frequency of performing the 
vendor recommended inspections and 
preventive maintenance each refueling 
outage rather than every eighteen 
months. 

Basis fer proposed no significant 
hazards consideration determination: 
The diesel generator vendor 
recommends that preventative 
maintenance inspections be performed 
on a basis which considers both 
acquired hours of engine service and 
time intervals between activities. The 
current vendor recommended 
surveillance schedule for the Palisades 
Plant diesel generators includes 
monthly, annual, 3-year, 6-year, and 12- 
year inspections. A change to a refueling 
cycle frequency from an 18-month 
frequency will not affect meeting the 
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vendor recommendations. Monthly and 
annual inspections do not require plant 
shutdowns to remove the diesel 
generators from service and they will 
continue to be performed at that 
frequency. Thus the extension of this 
surveillance frequency will not 
significantly increase the probability of 
occurrence or consequences of an 
accident previously evaluated, as diesel 
generator reliability should not be 
substantially affected, if at all, by the 
proposed change. Plant operation and 
plant systems are unchanged so that the 
change in frequency has no effect on 
creating an accident or malfunction of a 
different type from any previously 
evaluated. And finally the margin or 
safety as defined in the Technical 
Specifications bases will not be reduced 
(no basis for this surveillance frequency 
is given by the current Technical 
Specifications bases) because vendor 
recommended surveillance schedules 
will be satisfied. Therefore, the staff 
proposes to determine that the proposed 
change would not involve a significant 
hazards consideration. 

Local-Public Document Room 
location: Van Zoeren Library, Hope 
College, Holland, Michigan 49423. 

Attorney for licensee: Judd. L. Bacon, 
Esquire, Consumers Power Company, 
212 West Michigan Avenue, Jackson, 
Michigan 49201. . 

NRC Branch Chief: John A. Zwolinski. 


Duke Power Company, Docket No. 50- 
413, Catawba Nuclear Station, Unit 1, 
York County, South Carolina 


Date of amendment request: May 7, 
1985. 

Description of amendment request: 
The proposed amendment would revise 
Technical Specification 3/4.6.5.3, “Ice 
Condenser Doors” and its associated 
bases to limit the allowed time of power 
operation with the ice condenser inlet 
doors in a closed and inoperable 
condition, and to clarify the definition of 
“inoperable” to mean “not capable of 
opening automatically.” The limit is 
implemented by adding to the action 
statement for Specification 3.6.5.3 a 
requirement that with one or more ice 
condenser doors inoperable (not 
capable of opening automatically), all 
doors shall be restored to operable 
status within 1 hour or the facility shall 
be in hot standby within 6 hours and in 
hot shutdown within the following 6 
hours and in cold shutdown within the 
following 30 hours. Surveillance 
Specification 4.6.5.3.1.b.(2) would be 
similarly changed to require that the 
periodic surveillance verify that each ice 
condenser door is capable of opening 
automatically in that it is not impaired 
by ice, frost, debris or other obstruction 


(words underlined would be added). The 
associated Bases 3/4.6.5.3 would be 
clarified by addition of a paragraph to 
read: “If an ice condenser door is not 
capable of opening automatically, then 
system function is seriously degraded 
and immediate action must be taken to 
restore the opening capability of the 
door. Not capable of opening 
automatically is defined as those 
conditions in which a door is physically 
blocked from opening by installation of 
a blocking device or by obstruction from 
temporary or permanent installed 
equipment.” 

Basis for proposed no significant 
hazards consideration determination: 
The proposed amendment would 
eliminate a concern under the present 
Technical Specification 3/4.6.5.3 that ice 
condenser doors which are required to 
be closed but capable of opening during 
power operation could be blocked in a 
closed position for an inordinate amount 
of time. 

The Commission has provided 
guidance concerning the application of 
its standards set forth in 10 CFR 50.92 
for no significant hazards consideration 
by providing certain examples published 
in Federal Register on April 6, 1983 (48 
FR 14870). One of the examples of an 
amendment likely to involve no 
significant hazards consideration relates 
to changes (ii) that constitute additional 
limitations, restrictions, or controls not 
presently included in the Technical 
Specifications. The proposed 
amendment of the Technical 
Specifications matches the example 
because it would impose additional 
limitations for operation and additional 
surveillance requirements for ice 
condenser doors not presently in 
Specification 3/4.6.5.3. Therefore, the 
Commission proposes to determine that 
the proposed amendment does not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: York County Library, 138 East 
Black Street, Rock Hill, South Carolina 
29730. 

Attorney for licensee: Mr. William L. 
Porter, Esq., Duke Power Company, P.O. 
Box 33189, 422 South Church Street, 
Charlotte, North Carolina 28242. 

NRC Branch Chief: Elinor G. 
Adensam. 


Duke Power Company, Docket Nos. 50- 
369 and 50-370, McGuire Nuclear 
Station, Units 1 and 2, Mecklenburg 
County, North Carolina 


Date of amendment request: April 25, 
1985. 

Description of amendment request: 
The proposed amendments would 
change the Technical Specifications in 
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regards to Administrative Controls 
(section 6.0) and in regard to 
reportability requirements associated 
with the revision of the regulatory 
requirements of 10 CFR 50.72 and 50.73 
as presented in Generic Letter 83-43 
dated December 29, 1983. The 
amendments would also correct a 
typographical error in Table 4.11-1 in 
which the word “inlet” has been used 
inadvertently instead of “outlet”. 

The current Technical Specification 
6.1.2 requires that a management 
directive be reissued annually to all 
station personnel stating that the Shift 
Supervisor (or during his absence from 
the control room, a designated 
individual) is responsible for the control 
room command function. The proposed 
change to Specification 6.1.2 would 
clarify that the intended recipienis of 
the directive are only Nuclear 
Production Department Station 
personnel, not vendor, contractor, or 
other personnel. 

The proposed amendment of the 
Technical Specifications seek to correct 
certain job titles: The title of “Manager 
of Nuclear Production”, and the title of 
“Vice President, Steam Production,” 
would be changed to “Vice President, 
Nuclear Production.” Similarly, the title 
“Executive Vice President, Power 
Operations,” would be changed to 
“Executive Vice President, Engineering, 
Construction and Production.” The 
proposed amendments also seek to 
delete Figure 6.2-1, “Offsite 
Organization” and Figure 6.2~2, “Station 
Organization.” These two figures are 
presently in error in some respects, and 
their inclusion in the Technical 
Specifications is redundant because 
they are contained in Chapter 13 of the 
McGuire Nuclear Station Final Safety 
Analysis Report, and are maintained 
there in accordance with annual 
updating requirements of 10 CFR 50.71. 
Page XXI of the Index would be 
modified to indicate these deletions. 

The proposed amendments would add 
the Superintendent-of Integrated 
Scheduling to Specifications 6.5.1.3, 
6.5.1.5, 6.6.lb, 6.8.2, and 6.8.3c. This 
change would allow the Superintendent 
of Integrated Scheduling to review and/ 
or approve modifications of safety- 
related structures, systems or 
components (6.5.1.3), proposed tests and 
experiments which affect nuclear safety 
and are not addressed in the FSAR or 
Technical Specifications (6.5.1.5), 
Reportable Evéfits (6.6. lb), and 
procedures specified under Specification 
6.8.1 and changes thereto (6.8.2 and 
6.8.3c), if designated to do so by the 
Station Manager. In each of these cases, 
the Operating Superintendent, the 
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Technical Services Superintendent, and 
the Maintenance Superintendent each 
have the same authority as would be 
allowed to the Superintendent of 
Integrated Scheduling. Since the 
Superintendent of Integrated Scheduling 
is required to meet the same 
qualifications as each of these 
Superintendents, no loss of Technical 
Review Capability would occur, 
therefore there would be no adverse 
impact on safety. 

Proposed changes to Technical 
Specifications 6.5.1.8 and 6.8.1 would 
allow the Station Services 
Superintendent or the Station Manager 
to review and approve modifications 
relating to the Station Security Program 
and associated procedures. Currently 
the responsibility is discharged only by 
the Station Manager. The proposed 
change would facilitate efficient 
resolution of security related matters. 
The modifications approved by the 
Station Services Superintendent would 
be transmitted to the Vice President, 
Nuclear Production and the Director of 
the Nuclear Safety Review Board. Also, 
two typographical errors (one each in 
6.5.1.8 and 6.5.1.9) would be corrected by 
inserting “12” for “12”. 

The Semiannual Radioactive Effluent 
Release requirements listed in Technical 
Specification 6.9.1.7 (pg. 6-20) would 
receive minor word changes to make 
these requirements consistent with 10 
CFR Part 61. A footnote on this page 
{which excluded requirements for 
certain waste shipments before January 

, 1984) is outdated and would therefore 
be deleted. 

The proposed amendments would also 
update and clarify Section 6.9 of the 
McGuire Technical Specifications, 
which relate to reportability 
requirements. As presented in Generic 
Letter No. 83-43 dated December 19, 
1983, the regulations regarding reporting 
of events (10 CFR 50.72 and 50.73) were 
changed. Subsequently, Section 6.9 of 
McGuire's Technical Specifications was 
amended to reflect the new reporting 
requirements. When this section was 
amended, however, the references in 
other parts of the Specifications were 
not updated. The proposed amendments 
would, therefore, update these 
references. References to Specification 
609.1.11b would be deleted because 
Specification 6.9.1 has been so changed 
that references to it are virtually 
meaningless. These references to 
Specification 6.9.1 would le.modified on 
an individual basis to preserve present 
reporting requirements, but to clarify 
these requirements and remove 
redundancies in the requirements. 

The proposed change to Specification 
6.12 would provide consistency between 


McGuire and Catawba High Radiation 
Area Technical Specifications, and 
reflects the wording of the current draft 
of Revision 5 to the Standard Technical 
Specifications. The change would not 
significantly affect current radiation 
protection practices at McGuire, but is 
largely sematic and is intended to 
clarify the requirements relative to 
definition of and access to high 
radiation areas. 

The issuance of McGuire 
Amendments 32 (Unit 1) and 13 (Unit 2) 
resulted in the renumbering of several 
pages in Section 6 of the Technical 
Specifications. This resulted in 
duplication when pages 6-27 and 6-28 
were not deleted. Since page 6-27 
duplicates 6-25, and 6-28 duplicates 6- 
26, the proposed amendments would 
delete pages 6-27 and 6-28 from the 
Technical Specifications. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing examples of 
amendments considered likely, and not 
likely, to involve a significant hazards 
consideration. These were published in 
the Federal Register on April 6, 1983 (48 
FR 14870). One of the examples of 
actions involving no significant hazards 
consideration (i) relates to amendments 
of a purely administrative change to 
Technical Specifications, correction of 
an error, or a change in nomenclature, or 
a change to achieve consistency 
throughout the Technical Specifications. 
The above changes to the Technical 
Specifications by the proposed 
amendments are of an administrative 
nature intended to update, clarify and 
correct the Technical Specifications. 
These proposed changes would not 
affect any equipment or plant . 
operational procedures and would have 
no adverse effect on safety. Based on 
the above, the staff proposes to 
determine that these proposed changes 
do not involve an significant hazards 
consideration. 

The licensee’s submittal also requests 
changes to Technical Specifications 6.10 
“Record Retention.” This part of 
licensee's submittal is not included 
within the scope of this notice. 

Local Public Document Room 
location: Atkins Library, University of 
North Carolina, Charlotte (UNCC 
Station), North Carolina 28223. 

Attorney for licensee: Mr. Albert Carr, 
Duke Power Company, P.O. Box 33189, 
422 South Church Street, Charlotte, 
North Carolina 28242. 

NRC Branch Chief: Elinor G. 
Adensam. 
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Duke Power Company, Docket Nos. 50- 
369 and 50-370, McGuire Nuclear 
Station, Units 1 and 2, Mecklenburg 
County, North Carolina 


Date of amendment request: May 7, 
1985. 

Description of amendment request: 
The proposed amendments would revise 
Technical Specification 3/4.6.5.3, “Ice 
Condenser Doors” and its associated 
bases to limit the allowed time of power 
operation with the ice condenser inlet 
doors in a closed and inoperable 
condition, and to-clarify the definition of 
“inoperable” to mean “not capable of 
opening automatically.” The limit is 
implemented by adding to the action 
statement for Specification 3.6.5.3 a 
requirement that with one or more ice 
condenser doors inoperable (not 
capable of opening automatically), all 
doors shall be restored to operable 
status within 1 hour or the facility shall 
be in hot standby within 6 hours and in 
hot shutdown within the following 6 
hours and in cold shutdown within the 
following 30 hours. Surveillance 
Specification 4.6.5.3.1.b.(2) would be 
similarly changed to require that the 
periodic surveillance verify that each ice 
condenser door is capable of opening 
automatically in that it is not impaired 
by ice, frost, debris or other obstruction 
(words undelined would be added). The 
associated Bases 3/4.6.5.3 would be 
clarified by addition of a paragraph to 
read: “If an ice condenser door is not 
capable of opening automatically, then 
system function is seriously degraded 
and immediate action must be taken to 
restore the opening capability of the 
door. Not capable of opening 
automatically is defined as those 
conditions in which a door is physically 
blocked from opening by installation of 
a blocking device or by obstruction from 
temporary or permanent installed 
equipment.” 

Basis for proposed no significant 
hazards consideration determination: 
The proposed amendments would 
eliminate a concern under the present 
Technical Specification 3/4.6.5.3 that ice 
condenser doors which are required to 
be closed but capable of opening during 
power operation could be blocked in a 
closed position for an inordinate amount 
of time. 

The Commission has provided 
guidance concerning the application of 
its standards set forth in 10 CFR 50.92 
for no significant hazards consideration 
by providing certain examples published 
in Federal Register on April 6, 1983 (48 
FR 14870). One of the examples of an 
amendment likely to involve no 
significant hazards consideration relates 
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to changes (ii) that constitute additional 
limitations, restrictions, or controls not 
presently included in the Technical 
Specifications. The proposed 
amendments of the Technical 
Specifications match the example 
because they would impose additional 
limitations for operation and additional 
surveillance requirements for ice 
condenser doors not presently in 
Specification 3/4.6.5.3. Therefore, the 
Commission proposes to determine that 
the proposed amendments do not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: Atkins Library, University of 
North Carolina, Charlotte (UNCC 
Station), North Carolina 26223. 

Aitorney for licensee: Mr Albert Carr, 
Duke Power Company, P.O. Box 331839, 
422 South Church Street, Charlotte, 
North Carolina 28242. 

NRC Branch Chief: Elinor G. 
Adensam. 


Duke Power Company, Docket Nos. 50- 
269, 50-270 and 50-287, Oconee Nuclear 
Station, Units Nos. 1, 2 and 3, Oconee 
County, South Carolina 


Date of amendment request: May 29, 
1985. 

Description of amendment request: 
The proposed amendments would revise 
the Station’s common Technical 
Specification (TS) Table 6.1-1 to reflect 
the correct number of nuclear equipment 
operators as provided by NUREG-0737, 
Item 1.A.1.3. 

By letter dated April 1, 1985, the NRC 
noted, that for some situations, the 
number of nuclear equipment operators 
required by TS Table 6.1-1 is less than 
the number of nuclear equipment 
operators required by TS Table 6.1-1 is 
less than the number specified in 
NUREG-0797, Item 1.A.1.3. The NRC 
requested that the licensee propose 
changes to the TSs to incorporate the 
correct number of equipment operators. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards in 10 CFR 50.92 by providing 
certain examples (48 FR 14870). Example 
(ii) of the types of amendments not 
likely to involve significant hazards 
considerations is an amendment that 
constitutes an additional limitation, 
restriction, or control not presently 
included in the Technical Specifications. 

The proposed amendments would 
change the TSs to add additional 
nuclear equipment operators in 
conformance with NUREG-0737, Item 
1.A.1.3. Since the requested change is in 
keeping with NUREG-0737, Item 1.A.1.3, 
and adds a restriction, it is therefore 


encompased by the Commission’s 
example {ii). 

Since the application for amendment 
involves a proposed change that is 
similar to an example for which no 
significant hazards consideration exists, 
the Commission's staff has made a 
proposed determination that the 
application for amendment involves no 
significant hazards consideration. 

Local Public Document Room 
location: Oconee County Library, 501 
West Southbroad Street, Walhalla, 
South Carolina. 

Attorney for licensee: ]. Michael 
McGarry, Ill, Bishop, Liberman, Cook, 
Purcell and Reynolds, 1200 17th Street, 
NW., Washington, D.C. 20036. 

NRC Branch Chief: John.F. Stolz. 


Iowa Electric Light and Power Company, 
Docket No. 50-331, Duane Arnold 
Energy Center, Linn County, lowa 


Date of amendment request: July 18, 
1985. 

Description of amendment request: 
The proposed amendment would revise 
the Duane Arnold Energy Center 
(DAEC) Technical Specifications (TS) 
regarding the Automatic 
Depressurization System (ADS) 
surveillance requirements and 
incorporate leak testing of the ADS 
nitrogen accumulator check valves 
during each refueling outage. The tests 
will ensure that the maximum 
acceptable system leakage rate of 25 
scc/ minute is not exceeded. The 
proposed change would also correct a 
typographic error in Table 3.2-B, and 
add the ADS nitrogen supply system to 
the Bases section. 

The changes to the TS regarding the 
ADS surveillance requirements arise as 
a result of the licensee’s compliance 
with the NRC requirements of NUREG- 
0737, Item II.K.3.28, related to 
qualification of ADS accumulators. As a 
part of implementing the requirements of 
Item II.K.3.28, the licensee is replacing 
the hard seated check valves in the 
nitrogen supply line to the accumulators 
With soft seated check valves, which 
will ensure that the ADS is capable of 
five actuations after 100 days following 
a loss-of-coolant accident (LOCA). The 
nitrogen supply to the ADS utilizes 
accumulators and inlet check valves to 
ensure the operability of the ADS in the 
event that a break occurs in the 
nonseismic portion of the nitrogen 
supply piping. The accumulators are 
sized to allow the ADS to operate at 
least five times after a period of 100 
days following a LOCA with a 
maximum system leakage rate of 30 scc/ 
minute. To provide an additional margin 
of safety, the leakage test allows for a 
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maximum acceptable leakage rate of 25 
scc/minute. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards (10 CFR 50.92{c)) for 
determining whether a significant 
hazards consideration exists. A 
proposed amendment to an operating 
license for a facility involves no 
significant hazards consideration if 
operation of the facility in accordance 
with the proposed amendment would 
not (1) involve a significant increase in 
the probability or consequences of an 
accident previously evaluated; or (2) 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

We have reviewed the licensee’s 
request for amendment and find that the 
proposed amendment: 

(1) Does not involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated, because (a) addition of 
surveillance requirements for ADS 
check valves will ensure that the ADS is 
capable of five actuations 100 days after 
a LOCA and (b) addition of the ADS 
nitrogen supply system description to 
the Bases section and correction of a 
typographic error in Table 3.2-B do not 
affect the probabilities or consequences 
of any accidents; 

(2) Does not create the possibility of a 
new or different kind of accident 
because (a) the surveillance testing must 
be performed during a plant outage and 
will not affect the operability of any 
safety systems needed during an outage 
and (b) the addition of the ADS nitrogen 
supply system to the Bases section and 
correction of a typographic error in 
Table 3.2-B have no bearing on creation 
of a possibility of any accident; and 

(3) Does not involve a significant 
reduction in a margin of safety because 
(a) the addition of the surveillance 
testing would enhance assurance of five 
ADS actuations 100 days after a LOCA 
and (b) the addition of the ADS nitrogen 
supply system to the Bases section and 
correction of a typographic error in 
Table 3.2-B have no bearing on margins 
of safety. 

Local Public Document Room 
Jocation: Cedar Rapids Public Library, 
500 First Street, S.E., Cedar Rapids, lowa 
52401. 

Attorney for licensee: Jack Newman, 
Esquire, Harold F. Reis, Esquire, 
Newman and Holtzinger, 1025 
Connecticut Avenue, NW., Washington, 
D.C. 20036. 
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NRC Branch Chief: Domenic B. 
Vassallo. 


Louisiana Power and Light Company, 
Docket No. 50-382, Waterford Steam 
Electric Station, Unit 3, St. Charles 
Parish, Louisiana. 


Date of Amendment Request: June 6, 
1985. 

Description of Amendment Request: 
The proposed change would revise the 
Appendix A Technical Specifications by 
adding four smoke detecters in the 
Reactor Auxiliary Building and by 
correcting the identifying numbers of 
three containment isolation valves. 

Technical Specification 3.3.3.8 
addresses the operability requirements 
for fire detection instrumentation 
provided to ensure adequate warning 
and prompt fire detection. Table 3.3-11 
lists the instrumentation necessary to 
ensure this function. Of that list, 
Function B instruments provide 
actuation of fire suppression systems as 
well as early warning and notification. 
The proposed change will revise the 
number of Function B smoke detectors 
in the Reactor Auxiliary Building Zone 
27C of Technical Specification Table 
3.3-11. The number of detectors will be 
increased from 2 to 6 as the result of 
recent station modifications. 

Table 3.6-2 lists those containment 
isolation valves required operable by 
Technical Specification 3.6.3. In listing 
the valves, two unique valve numbers 
are supplied for each. The first number 
is the unique identifier assigned by the 
Architect-Engineer while the second 
number in parentheses is the unique 
identifier assigned by LP&L. 

The proposed change involves 
correcting typographical errors in the 
three LP&L identifiers for manual/ 
remote manual valves in Table 3.6-2. 
These changes are: For penetration 
number 53—change existing valve 
number 2CA-V600 (CVR 301B) to 2CA- 
V600 (CVR 301A); and for penetration 
number 63—change existing valve 
number 2SA-V114 (LRT 101) to 2SA- 
V114 (LRT 109) and existing valve 
number 2SA-V604 (LRT 102) to 2SA- 
V604 (LRT 110). 

Basis for Proposed No Significant 
Hazards Considerations Determination: 
The Commission has provided guidance 
concerning the application of standards 
for determining whether a significant 
hazards consideration exists by 
providing certain examples (48 FR 
14870} of amendments that are 
considered not likely to involve 
significant hazards considerations. 

Example (ii) relates to a change that 
constitute an additional limitation, 
restriction or control not presently 
included in the Technical Specification. 


The Waterford 3 Fire Protection Program 
is consistent with Appendix A to Branch 
Technical Position APCSB 9.5-1 
Revision 0. In order to implement the 
results of the Fire Protection Program's 
fire hazards analysis for fire zone RAB 
27C it is necessary to increase the 
Function B detection, which constitutes 
an additional not presently included in 
the Technical Specifications. Therefore, 
the proposed change to Table 3.3-11 is 
similar to example (ii). 

Example (i) relates to a purely 
administrative change to technical 
specification, (i.e., a change to achieve 
consistency throughout the technical 
specifications, correction of an error, or 
a change in nomenclature). The purpose 
of the proposed change to Table 3.6.2 is 
to correct the identifying numbers for 
three containment isolation valves and 
bring the Technical Specification into 
conformance with other plant 
documents. Therefore, the proposed 
change is similar to example (i). 

As both changes requested by the 
licensee's June 6, 1985 submittal fit the 
examples provided, it is concluded that: 
(1) The proposed changes do not 
constitute a significant hazards 
consideration as defined by 10 CFR 
50.91; and (2) there is a reasonable 
assurance that the health and safety of 
the public will not be endangered by the 
proposed change; and (3) this action will 
not result in a condition which 
significantly alters the impact of the 
station on the environment as described 
in the NRC Final Environmental 
Statement. 

Local Public Document Room 
Location: University of New Orleans 
Library, Louisiana Collection, Lakefront, 
New Orleans, Louisiana 70122. 

Attorney for licensee: Mr. Bruce W. 
Churchill, Esq., Shaw, Pittman, Potts and 
Trowbridge, 1800 M St., NW., 
Washington, D.C. 20036. 

NRC Branch Chief: George W. 
Knighton. 


Mississippi Power & Light Company, 
Middle South Energy, Inc., South 
Mississippi Electric Power Association, 
Docket No. 50-416, Grand Gulf Nuclear 
Station, Unit 1, Claiborne County, 
Mississippi 

Date of amendment request: July 3, 
1985. 

Description of amendment request: 
The amendment would make five 
changes in the Technical Specifications: 
(1) Add four smoke detectors in Table 
3.3.7.9-1, “Fire Detection 
Instrumentation;” (2) add a circuit 
breaker in Table 3.8.4.1-1 “Primary 
Containment Penetration Conductor 
Overcurrent Protective Devices;” (3) 
replace three smoke detectors with three 
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flame detectors in Table 3.3.7.9-1 “Fire 
Detection Instrumentation;” (4) change 
the local leak rate test method from 
pneumatic to hydrostatic for test return 
lines in the residual heat removal (RHR) 
loop “C” and the low pressure core 
spray system by adding footnotes for 
applicable valves in Table 3.6.4-1, 
“Containment and Drywell Isolation 
Valves;” and, (5) provide a temporary 
exception to the boundary integrity 
requirements in Technical Specification 
3/4.6.6 “Secondary Containment” to 
facilitate installation of high density 
spent fuel racks in the auxiliary 
building. 

Basis for proposed no significant 
hazards consideration determination: 
Two of the proposed changes in 
Technical Specifications (changes (1) 
and (2)) are needed because of design 
changes being made to enhance safety 
of operation. The design change for 
Technical Specification change (1) 
would add fire detection 
instrumentation in an area containing 
safety related electrical cables where 
there are now no detectors. The design 
change for Technical Specification 
change (2) would add an overcurrent 
protection circuit breaker in a new 480 
volt power circuit running from the 
horizontal fuel transfer system (HFTS) 
main console outside containment to a 
revised design HFTS inside 
containment. The revised design HFTS 
uses hydraulic servo mechanisms to 
upend fuel assemblies instead of the 
current design HFTS which uses 
mechanical mechanisms. The new 
mechanisms will enhance safe handling 
of fuel assemblies by increasing the 
stability and reliability of the upending 
assembly. Because these two design 
changes will enhance safe operation of 
the facility, the associated Technical 
Specification changes (1) and (2) do not 
significantly increase the probability or 
consequence of an accident previously 
evaluated or create the possibility of a 
new or different kind of accident from 
any accident previously evaluated. The 
new equipment is designed and installed 
in accordance with applicable 
regulatory requirements, industry codes 
and standards, the Grand Gulf Nuclear 
Station (GGNS) Quality Assurance 
Program and the GGNS Final Safety 
Analysis Report (FSAR). Therefore, the 
designs are included in the current - 
licensing bases and are bounded by 
existing safety analyses in the FSAR. 
Accordingly, the new designs and the 
associated Technical Specification 
changes (1) and (2) do not involve a 
significant reduction in a margin of 
safety. 
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Technical Specification change (3) is 
proposed because of a design change 
being made to substitute flame detectors 
for smoke detectors in the corridor 
between the diesel generator building 
and the auxiliary building. Plant 
operation has demonstrated that diesel 
generator exhaust fumes get into the 
corridor causing false alarms on the 
smoke detectors. Flame detectors are 
adequate to detect a fire, and they will 
lessen the frequency of false fire alarms. 
The design change will be performed in 
accordance with applicable regulatory 
requirements, industry codes and 
standards, the GGNS Quality Assurance 
Program and the GGNS FSAR. The 
design change is consistent with the 
licensing basis and safety analyses. 
Accodingly, Technical Specification 
change (3) does not involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated or create the possibility of a 
new or different kind of accident from 
any accident previously evaluated, nor 
does it involve a reduction in a margin 
of safety. Technical Specification 
change (4) requiring a hydrostatic test 
instead of a pneumatic test for certain 
containment isolation valves is also the 
result of design change. The test lines 
for the residual heat removal (RHR) and 
low-pressure core spray (LPCS) systems 
return water from the RHR and LPCS 
pumps to the supression pool. The 
current design of the test return lines is 
such that the line terminates above the 
minimum suppression pool water level 
analyzed for accident conditions. Thus, 
the containment isolation valves in the 
test return lines must be designeft and 
tested for pneumatic sealing, in the 
event the end of the line would be above 
the suppression pool level during a loss- 
of-coolant accident. The design change 
is to extend the test return lines 
downward sufficiently that the ends of 
the lines would remain covered with 
water during a postulated accident. The 
revised design forms a water seal in 
conjunction with the containment 
isolation valves; therefore, the 
hydrostatic leakage test of the valves is 
appropriate for the revised design. The 
water seal in the test return lines 
enhances the leakage-prevention 
characteristics and testing for the 
associated valves. The revised design 
and proposed hydrostatic leakage tests 
are in accordance with applicable 
regulatory requirements, and industry 
codes and standards, including 10 CFR 
Part 50 Appendix J and Section XI of the 
ASME Boiler and Pressure Vessel Code. 
Containment isolation valves in other, 
similar water filled lines are included in 
the Technical Specifications so this 


design change and test method does not 
involve new technology. Accordingly, 
Technical Specification change (4) does 
not involve a significant increase in the 
probability or consequences of an 
accident previously evaluated or create 
the possibility of a new or different kind 
of accident from any accident previously 
evaluated, nor does it involve a 
reduction in a margin of safety. 

Proposed change (5) would provide a 
temporary exception to secondary 
containment boundary integrity 
requirements to facilitate movement of 
the new high density spent fuel storage 
racks and the new horizontal fuel 
transfer mechanism into the auxiliary 
building. Technical Specification 
changes associated with the use of the 
new high density spent fuel storage 
racks are considered in a separate 
Federal Register notice. Change (5) 
would include the railroad bay within 
secondary containment, thus making the 
bay exterior door a secondary 
containment barrier instead of the 
equipment hatch in the wall separating 
the bay from the auxiliary building. An 
equipment hatch between the auxiliary 
building and the railroad bay would be 
opened and remain open for an 
estimated 144 hours required to move 
new equipment in and old equipment 
out of the auxiliary building. The 
existing Limiting Condition for 
Operation Action Statements and 
Surveillance Requirements in Technical 
Specification 3/4.6.6. would be 
applicable to the exterior railroad bay 
door, including a draw-down test to 
demonstrate leak tightness. The railroad 
exterior bay door is not seismic 
Category I; however, analyses have 
shown that the equipment hatch can be 
reclosed within eight hours. Should the 
bay door fail to perform the secondary 
containment function for any reason, the 
Action Statements of Technical 
Specification 3.6.6.1 would require 
reactor shutdown and cooldown to an 
operational condition where secondary 
containment integrity is not required. 
Furthermore, the probability of an 
accident including a seismic event 
during the 144 accumulative hours for 
which the exception is requested is low. 
The normal fire protection for the bay 
area is provided by a 6-inch water line 
that does not conform to secondary 
containment isolation design 
requirements; therefore, the line will be 
isolated during the period of the 
exception and a fire watch will be 
established. 

Proposed change (5), use of the 
railroad bay as secondary containment 
for the short time period required to 
move equipment in and out of the 
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auxiliary building, does not involve a 
significant hazards consideration since 
temporary movement of the secondary 
containment boundary involves no 
significant change in accident mitigation 
capabilities. First, change (5) does not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated because 
the loss of coolant and fuel handling 
accidents which the secondary 
containment is designed to mitigate are 
not affected. The reactor coolant 
systems are not located in the bay area 
nor will spent fuel be handled in the 
auxiliary building during the time period 
for change (5). In addition, the bay door 
will be tested and operated in 
accordance with Technical 
Specifications (TSs) for secondary 
containment integrity. With regard to 
hazards from earthquake, emergency 
procedures will be in place for 
reinstalling the equipment hatch to 
restore the secondary containment 
boundary within eight hours and fire 
watch will be stationed in the railroad 
bay area in the unlikely event a fire 
occurs due to an earthquake. Second, 
change (5) does not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. Neither the staff nor the 
licensee could identify any new means 
of releasing radioactivity from the 
auxiliary building since there are no 
radioactive racks in the spent fuel pool 
because the plant is in its first fuel cycle. 
In addition, handling activities, 
including the emergency closing of the 
railroad bay door and equipment hatch, 
if necessary, will be conducted with 
previously approved procedures. Third, 
change (5) does not involve a significant 
reduction in a margin of safety because 
the TSs for secondary containment 
integrity are enhanced by using one hour 
instead of the four hours in the action 
statement requiring restoration of 
intergrity after an opening. Also, the 
leakage surveillance test required by the 
TSs for the secondary boundary will be 
run for the railroad bay area after the 
equipment hatch is opened. - 

Accordingly, for the reasons cited 
above, the Commission proposes to 
determine that these five changes do not 
involve significant hazards 
considerations. 

Local Public Document Room 
location: Hinds Junior College, 
McLendon Library, Raymond, 
Mississippi 39154. 

Attorney for licensee: Nicholas S. 
Reynolds, Esquire, Bishop, Liberman, 
Cook, Purcell, and Reynolds, 1200 17th 
Street, NW., Washington, D.C. 20036. 

NRC Branch Chief: Elinor Adensam. 
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Niagara Mohawk Power Corporation, 
Docket No. 50-220, Nine Mile Point 
Nuclear Station, Unit No. 1, Oswego 
County, New York 


Date of amendment request: March 13, 
1985 supplemented May 6, 1985 
superseding submittals of October 5, 
1983, March 20, 1881 and April 18, 1980. 

Description of amendment request: 
This amendment request was originally 
noticed on August 23, 1983 (48 FR 38410). 
This amendment would make changes to 
the Technical Specification by deleting 
the list of required snubbers, providing 
surveillance requirements including 
frequency and acceptance criteria, and 
providing limiting conditions for 
operation for the facility should 
snubbers be inoperable. This change 
was proposed to incorporate the 
provisions for snubber Technical 
Specifications transmitted to all power 
reactor licensee's by Generic Letter 84— 
13 dated May 3, 1984. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for determining whether a 
significant hazards consideration exists 
by providing certain examples (48 FR 
14870). The examples of actions 
involving no significant hazards 
consideration include: “. . . (ii) A 
change that constitutes an additional 
limitation, restriction, or control not 
presently included in the technical 
specifications; for example, a more 
stringent surveillance requirement.” The 
changes proposed in the application for 
amendment are encompassed by this 
example in that the proposed change 
would add Limiting Conditions for 
Operation and surveillance 
requirements on existing and newly 
installed snubbers, and is thus similar to 
the example described above. 

Therefore, since the application for 
amendment involves a proposed change 
that is similar to an example for which 
no significant hazards consideration 
exists, the staff has made a proposed 
determination that the application 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: State University College at 
Oswego, Penfield Library—Documents, 
Oswego, New York 13126. 

Attorney for licensee: Troy B. Conner, 
Jr., Esquire, Conner & Wetterhahn, Suite 
1050, 1747 Pennsylvania Avenue, N.W., 
Washington, D.C. 20006. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Northeast Nuclear Energy Company, et 
al., Docket Nos. 50-245 and 50-336, 
Millstone Nuclear Power Station, Units 
No. 1 and 2, New London County, 
Connecticut 


Date of amendment request: May 29, 
1985 as supplemented on June 19, 1985. 

Description of amendment request: 
The proposed amendments would revise 
the Radiological Effluent Technical 
Specifications (RETS) to assure 
continuing compliance with Appendix I 
of 10 CFR Part 50. They would provide 
new Technical Specification sections 
defining limiting conditions for 
operation and surveillance requirements 
for radioactive liquid and gaseous 
effluent monitoring; concentration, dose 
and treatment of liquid, and gaseous 
wastes; and total dose. The procedures 
to be followed and the bases that 
support the.operation and surveillance 
requirements would be stated in the 
licensee's Radiological Effluent 
Monitoring and Offsite Dose Calculation 
Manual (REMODCM). The May 29, 1985 
submittal contained the REMODCM 
which has subsequently been corrected 
for typographical errors per the June 19, 
1985 submittal. The proposed 
REMODCM would also contain the 
radiological environmental monitoring 
that consists of a monitoring program, a 
land use census, and an interlaboratory 
comparison program. The amendments 
would incorporate the revised RETS into 
the Technical Specifications, and thus 
eliminate the need for a separate 
Appendix B to the licenses. 

This amendment request is similar to 
the amendment request of November 22, 
1982 and subsequently published in the 
Federal Register on August 23, 1983 (48 
FR 38322 at 38411). These proposed 
changes to the Technical Specifications 
were never made. A series of meetings 
between the licensee and. NRC staff 
followed, resulting in the May 29, 1985 
amendment request. The proposed 
changes to the Technical Specifications 
contain only those Radiological Effluent 
Technical Specification (RETS) items 
which are considered truly relevant to 
safety and under the cognizance of the 
plant operating staff. The remaining 
requirements previously proposed in the 
November 22, 1982 amendment request 
have been incorporated into the 
REMODCM. 

The proposed RETS together with the 
REMODCM include all the requirements 
necessary to ensure that offsite releases 
of radioactive effluents are maintained 
as low as reasonably achievable. The 
requirements for which the plant 
operating staff is responsible are located 
within the Technical Specifications. 
These provisions are considered 
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important to ensure safe plant operation. 
This concept is in accordance with that 
outlined in the Commission's proposed 
rule (47 FR 13369), and more recent 
initiatives to improve the quality of the 
Standard Technical Specifications. 

Basis for proposed no significant 
hazards consideration determination. 
The Commission, in a revision to 
Appendix I of 10 CFR Part 50, required 
licensees to improve and modify their 
radiological effluent systems in a 
manner that would keep releases of 
radioactive material to unrestricted 
areas during normal operation as low as 
is reasonably achievable. In complying 
with this requirement, it is necessary to 
provide additional restrictions and 
controls in the Technical Specifications 
to assure compliance. The proposed 
amendments would meet this objective 
by adding the Technical Specification 
sections described above. 

The Commission has provided 
guidance in the form of examples of 
amendments that are considered not 
likely to involve significant hazards 
considerations (48 FR 14870). Example 
(ii) regarding a change that constitutes 
an additional limitation, restriction or 
control not presently included in the 
technical specifications is clearly 
applicable to these proposed 
amendments. The NRC staff therefore 
proposes to determine that this 
application does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Waterford Public Library, Rope 
Ferry Road, Route 156, Waterford, 
Connecticut. 

Attornty for licensee: Gerald Garfield, 
Esq., Day, Berry and Howard, One 
Constitution Plaza, Hartford, 
Connecticut 06103. 

NRC Branch Chiefs: John Zwolinski 
(Unit 1), Edward J. Butcher, Acting (Unit 
2). 


Northeast Nuclear Energy Company, et 
al., Docket No. 50-336, Millstone 
Nuclear Power Station, Unit No. 2, New 
London County, Connecticut 


Date of amendment request: July 10, 
1985. 

Description of amendment request: 
The proposed change to the Technical 
Specifications would correct a 


typographical error on Figure 3.2-2a. 


One coordinate of this figure was 
erroneously specified as (-0.08,1.0) 
versus the intended coordinate of (- 
0.06,1.0). Because the currently approved 
Figure 3.2-2a would allow operation 
with a core power distribution in an 
unacceptable operating region, 
administrative actions have been taken 
to ensure that the core power 
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distribution is limited to the proposed 
figure. Operation within the 
unacceptable region did not occur, since 
the typographical error was discovered 
prior to startup from the Cycle 7 
refueling outage. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
for making a no significant hazards 
consideration determination (48 FR 
14870). Example (i) of this guidance is a 
purely administrative change to 
technical specifications: for example, a 
change to achieve consistency 
throughout the technical specifications, 
correction of an error, or a change in 
nomenclature. The proposed change 
corrects a typographical error and is 
clearly enveloped by example (i) as 
discussed above. 

Based on the above considerations, 
the staff proposes to detertmine that the 
proposed changes do not involve a 
significant hazards consideration. 

Local Public Document Room 
/ocation: Waterford Public Library, 49 
Rope Ferry Road, Waterford, 
Connecticut. 

Attorney for licensee: Gerald Garfield, 
Esq., Day, Berry and Howard, One 
Constitution Plaza, Hartford, 
Connecticut 06103. 

NRC Branch Chief: Edward J. Butcher, 
Acting. 


Northern States Power Company, 
Docket No. 50-263, Monticello Nuclear 
Generating Plant, Wright County, 
Minnesota 


Date of application for amendment: 
April 10, and June 14, 1985. 

Description of amendment request: 
The proposed amendment would change 
the Technical Specifications (TS) by 
raising the K-effective limit on the spent 
fuel storage pool from 0.90 to 0.95. The 
proposed amendment would also add 
that the infinite multiplication factor be 
less than or equal to 1.31 for the new 
fuel assemblies and 1.33 for the spent 
fuel assemblies. The additional 
requirement proposes a limit on the 
assembly reactivity rather than limiting 
the grams of Uranium 235 per 
centimeter. This allows the poison to be 
accounted for in the fresh fule. 

Basis for proposed no significant 
hazards consideration determination: 
The NRC has provided guidance 
concerning the application of standards 
for determining whether license 
amendments involve significant hazards 
consideration by providing certain 
examples (48 FR 14870). One example 
which does not involve significant 
hazards consideration is “(vi) a change 
which either may result in some 
increase to the probability or 


consequences of a previously-analyzed 
accident or may reduce in some way a 
safey margin, but where the results of 
the change are clearly within all 
acceptable criteria with respect to the 
system or component specified in the 
Standard Review Plan.” The licensee 
stated in its application that the 
proposed changes to the TS would 
guarantee a K-effective equal to or less 
than 0.95 when the spent or new fuel is 
stored in the fuel assemblies. This limit 
is compatible with NRC acceptable 
criteria. The NRC staff, therefore, 
concluded that the changes are 
compatible with example (vi) and has 
made a proposed determination that the 
application for amendment involves no 
significant hazards consideration. 

Local Public Document Room 
Jocation: Environmental Conservation 
Library, Minneapolis Public Library, 300 
Nicollet Mall, Minneapolis, Minnesota. 

Attorney for licensee: Gerald 
Charnoff, Esq., Shaw, Pittman, Potts and 
Trowbridge, 1800 M Street, NW., 
Washington, D.C. 20036. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Northern States Power Company, 
Docket No. 50-263, Monticello Nuclear 
Generating Plant, Wright County, 
Minnesota 


Date of application for amendment: 
April 26, 1985. 

Description of amendment request: 
The proposed amendment will change 
the Technical Specifications (TS) to 
incorporate the recommendations of 
Generic Letter 84-13, to satisfy a 
previous commitment and to incorporate 
miscellaneous administrative changes. 
The changes are as follows: 

(1) Snubber Table. Delete Table 3.6.1 
and all references to Table 3.6.1 from 
pages vi, 129, 130, 131 and 132. Delete 
paragraph 3.6.H.3. The proposed 
changes implement the 
recommendations of Generic Letter 84— 
13 dated May 3, 1984. In Paragraph 
4.6.H.2, change “impared” to “impaired. 

(2) Section 6.5.G, Plant Operating 
Procedures—Temporary Changes to 
Procedures. Delete the requirements for 
the Operation Committee to review the 
temporary changes to non-safety-related 
health physics and security procedures. 

(3) Section 6.5.B, Plant Operating 
Procedures—Radiological. Delete 
reference to Radiation Protection Plan. 
The Monticello Radiation Protection 
Program and policy is defined in the 
Plant Administrative Control Directives 
(ACDs), consistent with the 
requirements of 10 CFR 20. The 
Radiation Protection Plan is a redundant 
document. 
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(4) Rod Block Monitor (RBM). In Table 
4.2.1, increase the RBM surveillance test 
frequency to once per month from once 
per 3 months for exposure hours (M) 
greater than 2.0<10°. The licensee had 
committed to this change in its letter of 
October 17, 1984. 

(5) Section 4.16, Radiation 
Environmental Monitoring Program. In 
Table 4.16.1 (page 5 of 5), delete the 
requirement for potato and corn 
environmental radiation sampling. 

(6) Miscellaneous Administrative 
Changes. 

(a) Page 229h. Correct references in TS 
4.16.A.4. 

(b) Pages 229p and 229q. Clarify notes 
“d” and “e” to specify the 
radionuclide(s) to which the low level 
doses (LLDs) are acceptable. 

(c) Page 244. Correct drill frequency 
referenced in procedures from A.6 to 
A.5. 

(d) Page 244a. Correct typographical 
errors. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing certain exmples 
(48 FR 14870). One of these, example (i), 
involving no significant hazards 
consideration is “A purely 
administrative change to technical 
specifications: for example, a change to 
achieve consistency throughout the 
technical specifications, correction of an 
error, or a change in nomenclature.” 
Change Nos. 3 and 6, except 6(b), above 
match this example and the staff 
therefore proposes to characterize them 
as involving no significant hazards 
consideration. 

Example (ii) states “A change that 
constitutes an additonal limitation, 
restriction or control not presently 
included in the technical specifications: 
For example, a more stringent 
surveillance requirement.” Change No. 4 
falls in this category and the staff 
therefore proposes to characterize this 
as involving no significant hazards 
consideration. 

Item No. 1 above implements the 
recommendations of Generic Letter 84- 
13 dated May 3, 1984. It provides an 
option to eliminate snubber listings 
within the TS provided the snubber TS 
are modified to specify which snubbers 
are required to be operable. The 
recordkeeping requirements of snubber 
TS are not altered by this 
recommendation. The change requested 
in Item No. 1 does not alter any TS 
requirements such a snubber quantities, 
types, or locations. It only eliminates 
Table 3.6.1 and all references to this 
table. For these reasons, the staff 





concludes that the proposed change 
would not: (1) Involve a significant 
increase in the possibility or 
consequences of an accident previoulsly 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in the 
margin of safety. 

In letters dated September 24, 1982 
and March 30, 1984, the licensee 
requested elimination of Operations 
Committee review of non-safety-related 
procedures performed by health physics 
and guard force personnel. This was 
approved by the staff in Amendment No. 
25 dated August 15, 1984. Technical 
Specification 6.5.G requires Operations 
Committee review of the temporary 
changes to procedures. The Operations 
Committee should not be required to 
review temporary changes to procedures 
covering health physics or guard force 
functions that did not require 
Operations Committee review when 
issued. This review procedure will be 
omitted only for non-safety-related 
procedures associated with the 
activities performed exclusively by 
health physics or security personnel. For 
these reasons, the staff concludes that 
the proposed change in Item No. 2 above 
would not: (1) Involve a significant 
increase in the possibility or 
consequences of an accident previously 
evaluated; or {2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in the 
margin of safety. 

Item No. 5 above requests elimination 
of the requirement for potato and corn 
environmental radiation sampling. Over 
the period of several years, a uniform 
process of deep well irrigation has been 
developed in the area and the use of 
river water for irrigating potato and corn 
fields has been discontinued. The 
collection of potato and corn samples is 
no longer a valid monitor to determine 
the impact of liquid release of 
radioactivity into the river. The land use 
census specified in the TS does not 
identify high D/Q corn and potato 
locations. Leafy green vegetable 
samples from a garden in the highest D/ 
Q sector are used to determine 
radioisotope buildup due to air release 
from the plant. 

The removal of the corn and potato 
radiation sampling requirement will not 
affect the ability of the Radiation 
Environmental Monitoring Program to 
assess the impact of the plant on its 
surroundings. This change is due to a 
shift in land use in the vicinity of the 
plant. For these reasons, the staff 
concludes that the proposed change in 


Item No. 5 above would not: (1) Involve 
a significant increase in the possibility 
or consequences of an accident 
previously evaluated; or (2) create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated; or (3) involve a significant 
reduction in the margin of safety. 

In Item No. 6(b) above, notes “‘d” and 
“e” clarify the notations in Table 4.16.2 
and do not change any requirements and 
for this reason the staff proposes that 
the change would not: (1) Involve a 
significant increase in the possibility or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in the 
margin of safety. 

Therefore, based on the reasons as 
described above, the staff has made a 
proposed determination that the 
application involves no significant 
hazards consideration. 

Local Public Document Room 
/ocation: Environmental Conservation 
Library, Minneapolis Public Library, 300 
Nicollet Mall, Minneapolis, Minnesota. 

Attorney for licensee: Gerald 
Charnoff, Esq., Shaw, Pittman, Potts and 
Trowbridge, 1800 M Street, NW., 
Washington, D.C. 20036. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Northern States Power Company, 
Docket Nos. 50-282 and 50-306, Prairie 
Island Nuclear Generating Plant, Unit 
Nos. 1 and 2, Goodhue County, 
Minnesota 


Date of amendment request: May 17, 
1985. 

Description of amendment request: 
The licensee has proposed two technical 
specification changes—the first would 
permit steam generator tube repairs by 
tube sleeving, the second would modify 
steam generator tube inservice 
inspection reporting requirements to 
reflect tube sleeving as a repair method 
for the steam generators. 

Basis for proposed no significant 
hazard consideration determination: 
The licensee submittee technical reports 
providing support for steam generator 
tube sleeving at Prairie Island by means 
of brazing, welding and mechanical 
compression. These reports provide a 
description of the analysis and testing 
performed that demonstrates the 
acceptability of these techniques ({i.e. 
brazing, welding and mechanical 
compression). These reports, currently 
under detailed review by staff, cover 
mechanical strength, corrosion 
resistance, installation methods and 
inservice inspection techniques which 


‘ appear to meet all of our expected 
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acceptance criteria. Several thousand 
steam generator tubes at many facilities 
throughout the world have been 
successfully repaired by using the 
sleeving techniques. In addition, the 
licensee has proposed to use only those 
sleeve techniques that were proven to 
be successful at other facilities and no 
novel or unproven methods will be used. 
For these reasons, we conclude that the 
proposed tecnical specification change 
to permit sleeving of steam generator 
tubes at Prairie Island will not: {1) 
Involve a significant increase in the 
probability of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in the 
margin of safety. Therefore on this 
basis, the staff proposes that changes 
dealing with steam generator tube 
sleeving do not involve a significant 
hazards consideration. 

In regard to the proposed change 
dealing with the reporting requirements, 
one of the examples, {ii), of actions not 
likely to involve a significant hazards 
consideration involves a change that 
constitutes an additional limitation, 
restriction or control not presently 
included in the technical specifications. 
The proposed reporting requirements 
would include an additional control in 
that tube sleeving would be added to the 
reporting requirements as a method for 
steam generator repairs similar to tube 
plugging that is in existing technical 
specifications. Therefore the staff 
proposes to determine that the proposed 
change involving reporting does not 
involve a significant hazards 
consideration since it meets example 
(ii). 

Local Public Document Room 
Jocation: Environmental Conservation 
Library, Minneapolis Public Library, 300 
Nicollet Mali, Minneapolis, Minnesota. 

Attorney for licensee: Jay Silberg, 
Esquire, Shaw, Pittman, Potts, and 
Trowbridge, 1800 M Street NW., 
Washington, D.C. 20036. 

NRC Branch Chief: Edward J. Butcher, 
Acting. 


Portland General Electric Company, et 
al., Docket No. 50-344, Trojan Nuclear 
Plant, Columbia County, Oregon 


Date of amendment request: April 4, 
1985. 

Description of amendment request: 
The proposed amendment would make 
administrative organizational changes to 
three areas of Appendix A of Facility 
Operating License NPF-1. Figure 6.2-1, 
the offsite organizational chart, would 
be revised to reflect changes in the 
corporate structure, such as the creation 
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of a Senior Vice President of Electric 
Operations under the President. 
Changes to this chart would also include 
updating various position titles, such as 
the Vice Chairman of the Board being 
retitled as the Senior Vice President, 
General Counsel and Secretary. 

The second requested revision 
concerns Figure 6.2-2, the facility 
organizational chart. The proposed 
change would establish an Assistant 
Operations Supervisor to concentrate 
solely on supervising and directing the 
activities of the shift supervisors and 
operating crews. 

Finally, the third set of requested 
changes concerns the Trojan Nuclear 
Operations Board (TNOB). The revisions 
to the Technical Specifications (6.5.2.2, 
6.5.2.3, and 6.5.2.6) would delete the 
requirement for designated engineers 
and scientists as members of the TNOB 
and clarify the TNOB quorum 
requirements. 

Basis for proposed ne significant 
hazards consideration determination: 
The proposed changes to Figure 6.2-1 
are administrative changes to the PGE 
corporate structure. The changes reflect 
updated position titles and the 
establishment of different positions. 
Positions have only been added; none 
have been eliminated. 

The proposed revision to Figure 6.2-2 
is being made to reflect the creation of 
the new Assistant Operations 
Supervisor position. This position was 
created to improve the efficiency of line 
operations. With an Assistant 
Operations Supervisor to concentrate on 
the activities of the Shift Supervisors 
and operating crews, the Operations 
Supervisor is afforded more freedom to 
manage the entire activities of the 
Operations Department; operations 
planning and scheduling and operations 
engineering, as well as plant operatidns 
itself. 

The proposed changes to technical 
specifications 6.5.2.2. and 6.5.2.3 allow 
more flexibility in the appointment of 
members to the TNOB. The flexibility 
allows the board to benefit from 
increased management involvement as 
well as an increased level of 
independence and different points of 
view provided by TNOB members from 
outside PGE. Finally, the proposed 
change to technical specification 6.5.2.6 
clarifies, without degrading, the board’s 
quorum requirements. 

Therefore, operation of the facility in 
accordance with the proposed changes 
would not (1) involve a significant 
increase in the‘probability or 
consequences of an accident previously 
evaluated because the organizations 
affected by the personnel changes 
continue to perform their intended 


functions; or (2) create the possibility of 
a new or different kind of accident 
because the changes are only meant to 
be administrative in nature and improve 
operations by adding personnel, 
increasing management involvement, or 
providing an outsider'’s point of view, or 
(3) involve a significant reduction in a 
margin of safety because the. changes 
are meant to improve safe operations 
and appear to be consistent with 
established and existing regulations and 
commitments. Accordingly, the NRC 
staff proposes to determine that the 
proposed amendment does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Multnomah County Library, 
801 S.W. 10th Avenue, Portland, Oregon. 

Attorney for licensee: J.W. Durham, 
Senior Vice President, Portland General 
Electric Company, 121 S.W. Salmon 
Street, Portland, Oregon 97204. 

NRC Branch Chief: Edward J. Butcher, 
Acting. 


Power Authority of The State of New 
York, Docket No. 50-286, Indian Point 
Unit No. 3, Westchester County, New 
York 


Date of amendment request: July 1, 
1985. 

Description of amendment request: 
This application seeks to amend 
Sections 3.1.A, 3.3.A, 3.5, 4.1 and 6.9.2 of 
the Technical Specifications concerning 
the Low Temperature Overpressure 
Protection System (LTOPS). 

By letters dated November 3, 1978 and 
August 24, 1979, the licensee responded 
to the staff's August 28, 1978 request to 
provide Technical Specifications for the 
LTOPS. This amendment request 
provides the results of a reanalysis of 
the LTOPS in response to the staff's 
September 7, 1982 letter concerning 
possible scenarios (i.e., the heat input 
case of an RCP start with a hotter steam 
generator, and the loss of one D.C. bus 
as the inititating event resulting in loss 
of letdown and the subsequent single 
failure of PORV powered by another 
D.C. bus) and supersedes in its entirety 
the licensee’s Auust 24, 1979 submittal. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing certain 
examples (48 FR 14870). One of the 
examples of actions not likely to involve 
a significant hazards consideration 
relates to a change that constitutes an 
additional limitation, restriction, or 
control not presently included in the 
Technical Specifications (Example ii). 

The proposed changes to the 
Technical Specifications do not change 
any system or subsystem but rather 


develop a revised LTOPS PORV setpoint 
limit curve and impose additional 
operating restrictions to improve safety 
at Indian Point No. 3. Therefore the staff 
proposes to determine that the 
amendment does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: White Plains Public Library, 
100 Martine Avenue, White Plains, New 
York 10601. 

Attorney for licensee: Mr. Charles M. 
Pratt, 10 Columbus Circle, New York, 
New York 10019. 

NRC Branch Chief: Steven A. Varga. 


Public Service Co. of Colorado, Docket 
No. 50-267, Fort St. Vrain Nuclear 
Generating Station, Platteville, Colorado 


Date of amendment request: June 21, 
1985. 

Description of amendment request: 
The proposed changes to the Technical 
Specifications incorporate the standard 
guidance for instrumentation setpoints 
and allowable values. The proposal 
would provide for new definitions and 
new formatting for plant protective 
system instrumentation. In most cases, 
the actual trip setpoints are the same or 
more conservative than the existing 
setpoint. In those cases where the new 
setpoint is less conservative, new, 
supporting safety analyses have been 
provided. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of these 
standards by providing certain 
examples (48 FR 14870). The examples 
of actions that are considered not likely 
to involve significant hazards 
considerations include: “‘{i) A purely 
administrative change to technical 
specifications: for example, a change to 
achieve consistency throughout the 
technical specifications, correction of an 
error, or a change in nomenclature; “{ii) 
A change that constitutes an additional 
limitation, restriction, or control not 
presently included in the technical 
specifications: for example, a more 
stringent surveillance requirement; and 
“(vi) A change which either may result 
in some increase to the probability or 
consequences of a previously-analyzed 
accident or may reduce in some way a 
safety margin, but where the results of 
the change are clearly within ail 
acceptable criteria with respect to the 
system or component specified in the 
Standard Review Plan: For example, a 
change resulting from the application of 
a small refinement of a previously used 
calculational model or design method.” 

Based on an initial review of the 
proposal, the various portions appear to 





be representative on one or more of the 
above examples: (1) The new definitions 
and revised format for the instrument 
setpoints are representative of examples 
(i} and (ii) in that they provide 
administrative changes to achieve 
consistency through a change in 
nomenclature and also constitute an 
additional limitation in the form of 
expressing two sets of limits (Trip 
Setpoint and Allowable Value); (2) new 
limits and associated action statements 
which retain the present setpoint values 
are also administrative changes which 
are proposed to achieve consistency 
through the use of a standard 
nomenclature; and (3) the new 
limitations and those limits for which 
the setpoint values have been revised 
are representative of example (vi) in 
that the affected accident or transient 
has been re-analyzed to better define 
the operational conditions which are 
allowable while retaining the 
acceptance criteria previously 
established. Therefore, the staff 
proposed to find that the above 
application represents an action which 
involves no significant hazards 
considerations. 

Local Public Document Room 
location: Greeley Public Library, City 
Complex Building, Greeley, Colorado. 

Attorney for licensee: Bryant 
O'Donnell, Public Service Company of 
Colorado, P.O. Box 840, Denver, 
Colorado 80201. 

NRC Branch Chief: Dorwin R. Hunter. 


Southern California Edison Company, et 
al., Docket Nos. 50-361 and 50-362 San 
Onofre Nuclear Generating Station, 
Units 2 and 3, San Diego County, 
California 


Date of Amendment Request: May 30, 
1985 and June 21, 1985 (Reference PCN- 
193). 

Description of Amendment Request: 
The proposed change would revise 
Technical Specification (TS) 3/4.9.12 
“Fuel Handling Building Post-Accident 

leanup Filter System.” TS 3/4.9.12 
requires the operability of two 
independent fuel handling building post- 
accident cleanup filter system 
(FHBPACFS} trains. The purpose of the 
FHBPACFS is to ensure that radioactive 
material released from an irradiated fuel 
assembly after a fuel handling accident 
will be filtered through the HEPA filter 
and charcoal absorbers. The action 
required by TS 3/4.9.12 if one of the two 
filter systems becomes inoperable is to 
restore the inoperable system to 
operable status within seven days or 
suspend operation involving movement 
of fuel within the storage pool or 
cperation of the fuel handling machine 
over the storage pool. The proposed 


, 


change would revise the action in the 
event of one of the two filter systems 
becoming inoperable to require that the 
remaining filter system be placed in 
operation and be discharging through at 
least one train of HEPA filters and 
charcoal absorbers. The proposed 
change would allow fuel handling 
operations to continue indefinitely while 
complying with these action 
requirements. 

Basis For Proposed No Significant 
Hazards Consideration Determination: 
The Commission has provided guidance 
concerning the application of standards 
for determining whether a significant 
hazards consideration exists by 
providing certain examples (48 FR 
14870) of amendments that are 
considered not likely to involve 
significant hazards considerations. 
Example (vi) relates to a change which 
either may result in some increased 
probability or consequences of a 
previously analyzed accident or may 
reduce in some way a safety margin but 
where the results of the change are 
clearly within all acceptable criteria 
with respect to the system or component 
specified in the Standard Review Plan 
(SRP). SRP Section 9.4.2, “Spent Fuel 
Pool Area Ventilation System” defines . 
acceptance criteria for the FHBPACFS. 
The purpose of the FHBPACFS is to 
reduce the offsite dose consequences of 
a postulated fuel handling accident. In 
part, SRP 9.4.2 requires that a single 
active failure should not result in loss of 
system functional performance 
capability. This requirement is satisfied 
by two independent FHBPACFS trains 
both of which are required by the TS to 
be operable whenever spent fuel is in 
the fuel storage pool. As a compensatory 
measure when one train is out of service 
for maintenance the TS currently 
prohibits fuel handling operation if the 
inoperable train is not returned to 
service within seven days. The proposed 
change would allow fuel handling 
operation to continue beyond the seven 
days if the inoperable train is not 
returned to service provided that the 
remaining operable train is placed in 
operation and is discharging through at 
least one train of HEPA filters and 
charcoal absorbers. Otherwise, the 
proposed change would require that fuel 
handling operation be suspended. The 
proposed change will allow SCE to take 
credit for the less restrictive action 
statements associated with operability 
of this system. Standard Review Plan 
(SRP) Section 9.4.2, Spent Fuel Pool 
Area Ventilation System, provides the 
pertinent technical acceptance criteria. 
As stated in the SRP, the Technical 
Specification acceptance criteria 
specifies that the proposed Technical 
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Specifications will be considered to be 
acceptable if they are consistent with 
the regulatory guidance contained in the 
Standard Technical Specifications 
(NUREG-0212). Proposed Change NPF- 
10/15-193 makes the Technical 
Specification 3/4.9.12 action statements 
consistent with Standard Technical 
Specification 3/4.9.12, Storage Pool Air 
Cleanup System and are therefore 
acceptable. Therefore, the proposed 
change is similar to example (vi) and 
does not involve significant hazards 
consideration. 

Local Public Document Room 
Location: San Clemente Library, 242 
Avenida Del Mar, San Clemente, 
California 92672. 

Attorney for Licensee: Charles R. 
Kocher, Esq., Southern California Edison 
Company, 2244 Walnut Grove Avenue, 
P.O. Box 800, Rosemead, California 
91770 and Orrick, Herrington & Sutcliffe, 
Attn.: David R. Pigott, Esq., 600 
Monigomery Street, San Francisco, 
California 94111. 

NRC Branch Chief: George W. 
Knighton. 


Tennessee Valley Authority, Docket 
Nos. 50-259, 50-260 and 50-296, Browns 
Ferry Nuclear Plant, Units 1, 2 and 3, 
Limestone County, Alabama 


Date of amendment request: 
September 23, 1982, as superseded July 
21, 1983, as superseded September 22, 
1983, as superseded March 20, 1985. 

Description of amendment request: 
The proposed amendment changes the 
Technical Specifications (TS) to revise 
the curves of reactor pressure versus 
minimum temperature for ASME Section 
XI hydrostatic pressure testing, heatup 
and cooldown following shutdown of a 
unit, and core criticality. These curves 
are in TS Figure 3.6-1. The curves were 
revised to reflect more realistic, yet 
conservative, values of vessel beltline 
RTxpr based on material analyses and 
testing. The shift in RTypr and revision 
of the curves is done to account for loss 
of reactor vessel material toughness as a 
result of accumulated radiation 
exposure to the vessel. The proposed 
amendment also updates a statement to 
reflect that neutron flux wires, used as 
specimens for verification of calculated 
values of accumulated exposure, were 
removed during the first refueling outage 
and tested. Figure 3.6-2, “Change in 
Charpy V Transition Temperature 
versus Neutron Exposure” is proposed 
for deletion. This figure is not consistent 
with USNRC Regulatory Guide 1.99 and 
should be removed from the TS. The 
proposed amendment would also update 
the bases to reflect current status of 
neutron flux wire specimens and plans 





Federal Register / Vol. 50, No. 157 / Wednesday, August 14, 1985 / Notices 


for revising Figure 3.6-1 based on tests 
of the specimens. 

Basis for proposed no significant 
hazards consideration determination: 
The proposed revision to the figure of 
pressure versus temperature is a 
revision in a less restrictive direction 
and would thus appear to reduce a 
safety margin. However, in its submittal, 
the licensee has addressed the 
significant hazards consideration 
determination required by 10 CFR 50.92. 
In its determination, the licensee 
concludes that the proposed amendment 
will not involve a significant increase in 
probability or consequences of a 
previously analyzed accident, that it will 
not create the possibility of a new or 
different kind of accident, and that it 
will not involve a reduction in a margin 
of safety. The licensee states that the 
proposed revision reflects conservative 
values of RTypr for the reactor vessel 
beltline region, and that the revision 
provides a margin of safety which 
complies with the fracture toughness 
requirements of 10 CFR Part 50 
Appendix G. We have reviewed the 
licensee’s submittal. Based on our 
review of the licensee’s submittal and 
our evaluation of the proposed action, 
the staff finds that the three criteria 
specified in 10 CFR 50.92(c) have been 
met. Therefore, the staff has made a 
proposed determination that the 
application for amendment involves no 
significant hazards consideration. 

Local Public Document Room 
location: Athens Public Library, South 
and Forrest, Athens, Alabama 35611. 

Attorney for licensee: H.S. Sanger, Jr., 
Esquire, General Counsel, Tennessee 
Valley Authority, 400 Commerce 
Avenue, E 11B 33C, Knoxville, 
Tennessee 37902. 

NRC Branch Chief: Domenic B. 
Vassallo. 


Tennessee Valley Authority, Docket 
Nos. 50-259, 50-260 and 50-296, Browns 
Ferry Nuclear Plant, Units 1, 2 and 3, 
Limestone County, Alabama 


Date of amendment request: June 6, 
1985. 

Description of amendment request: 
The amendment would modify the 
Technical Specifications to revise the 
remedial action requirement for action 
to be taken in event a reactor protection 
system instrument channel is failed in 
an unsafe condition. 

Technical Specifications section 4.1.C 
contains a requirement that upon the 
failure of a reactor protection system 
(RPS) channel in the unsafe condition all 
RPS channels monitoring the same 
variable must be functionally tested. 
This testing must be performed 
immediately before the trip system 


containing the failure is tripped. The trip 
system may be in the untripped position 
for up to eight hours to perform the 
functional test. 

The proposed revision is to delete the 
immediate functional test requirement 
for the remaining channels and replace 
it with a requirement to trip a failed 
channel within one hour (unless that 
action would cause a scram). 
Associated with this change are 
additional words that would (1) clarify 
the fact that, as an alternative to the 
action statement which applies when 
one trip system is affected, the licensee 
may select the action statement 
applicable when both trip systems are 
affected, and (2) place a two-hour time 
limit on leaving an inoperable channel 
untripped when it would cause a scram. 

The June 6, 1985 amendment request 
supersedes an earlier September 21, 
1984 request (49 FR 42835). 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of the 
standards for making a “no significant 
hazards consideration” determination 
by providing certain examples (48 FR 
14870). On of the examples of an 
amendment not likely to involve a 
significant hazards consideration is: 
“(vi) A change which either may result 
in some increase to the probability or 
consequences of a previously-analyzed 
accident or may reduce in some way a 
safety margin, but where the results of 
the change are clearly within all 
acceptable criteria with respect to the 
system or component specified in the 
Standard Review Plan; for example, a 
change resulting from the application of 
a small refinement of a previously used 
calculation model or design method.” 

In developing remedial action 
requirements, consideration is given to: 
The operability of redundant or diverse 
systems; the probability of an event 
taking place during the condition 
restoration time which would be 
influenced by the limiting condition for 
operation; the reliability of the 
redundant or diverse systems; and the 
risk of inducing an undesirable incident 
while performing the remedial action 
(for example, the thermal transients 
induced by a shutdown and cooldown). 

The proposed amendment would 
delete an existing requirement that, 
when one instrument channel is found to 
be inoperable, the remaining channels 
monitoring the same parameter are to be 
immediately tested. This change may 
reduce the safety margin. However, 
tripping the failed channel within one 
hour instead of eight hours should 
increase the safety margin. The net 
results are that the probability ofa . 


previously-analyzed accident may or 
may not in some way be increased. 
However, the proposed change is 
consistent with section 3.3.1 of the BWR 
Standard Technical Specifications 
which serve as a basis for assessing 
conformance to the Standard Review 
Plan of BWR Reactor Protection System 
Instrumentation Technical 
Specifications. The proposed 
amendment is therefore, encompassed 
by an example for which no significant 
hazards consideration is likely to exist. 
The staff has, therefore, made a 
proposed determination that the 
proposed amendments involve no 
significant hazards consideration. 
Local Public Document Room 
location: Athens Public Library, South 
and Forrest, Athens, Alabama 35611. 
Attorney for licensee: H.S. Sanger, Jr.. 
Esquire, General Counsel, Tennessee 
Valley Authority, 400 Commerce 
Avenue, E 11B 33C, Knoxville, 
Tennessee 37902. 
NRC Branch Chief: Domenic B. 
Vassallo. 


Virginia Electric Power Company, 
Docket Nos. 50-338 and 50-339, North 
Anna Power Station, Units No. 1 and No. 
2, Louisa County, Virginia 

Date of amendment request: April 1. 
1985. 

Description of amendment request: 
The proposed changes would revise the 
Technical Specification (TS) by reducing 
the required minimum number of 
monitored detector thimbles from 38 to 
26. These thimbles are used to obtain a 
flux map for the routine monthly 
surveillance of hot channel factors. The 
proposed use of 26 thimbles for flux 
mapping would only be allowed when 
38 thimbles were unavailable due to 
thimble blockage or inoperable movable 
incore detector equipment. The 
proposed change (26 thimbles) for 
verifying hot channel factors would 
require that additional uncertainty 
factors be applied to the measured hot 
channel factors in order to ensure 
compliance with TS requirements. 

Plant conditions can occur where the 
norma! monthly surveillance of hot 
channel factors cannot be completed 
due to the unavailability of the required 
number (38 thimbles) and plant 
shutdown is required even though there 
is no actual violation of the hot channel 
factors. In order to avoid a forced 
reactor outage, the proposed change is 
justified by analysis which 
demonstrates that all hot channel 
factors can be accurately monitored if 
additional proposed uncertainties are 
added to the measured hot channel 
factor values. Based on the analysis, 





uncertainty values were derived whic 
must be applied to channel peaking 
factor measurements in addition to the 
present measurement and 
manufacturing uncertainty values. The 
additional uncertainty factors are 1% for 
F ® sete n (nuclear enthalpy rise hot 
channel factor), 2% for Fg (heat flux hot 
channel factor), and 1% for F ,, (radial 
heat flux hot channel factor). These 
factors are valid for 26 thimbles 
provided there are at least four thimbles 
per core quadrant as opposed to the 
presently required 38 thimbles with at 
least two thimbles per core quadrant. 

Finally, it is noted that use of the 
proposed minimum of 26 thimbles will 
reduce the station man-rem exposure by 
reducing the number of at-power 
containment entries for repairing the 
movable incore detector system. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
considerations if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
conseuences of an accident previously 
evaluated; or (2) Create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
Involve a significant reduction in a 
margin of safety. 

Based on the discussion above, the 
probability of occurrence or the 
consequences of a malfunction of 
equipment important to safety 
previously evaluated in the NA-1&2 
Updated Final Safety Analysis Report 
(UFSAR) is not increased. Also, the 
possibility of a new or different kind of 
accident from that which was previously 
evaluated in the NA-1&2 UFSAR has 
not been created because the proposed 
change only modifies a surveillance 
hardware reuquirement without 
reducing the capability of the hardware 
to perform its intended function. Finally, 
the margin of safety as described in the 
Bases section for any part of the NA- 
1&2 TS is not reduced since the 
additional uncertainty values that are 
applied to the measured hot channel 
peaking factors provide a result that is 
equivalent or conservative to flux map 
analyses results obtained in accordance 
with the current NA-1&2 TS. 

Therefore, based on the above, the 
proposed amendments will not result in 
a significant increase in the probability 
or consequences of an accident 
previously considered, will not create 


the possibility of a new or different 


accident from any evaluated previously, 
and will not significantly reduce a safety 
margin. Therefore, the NRC staff 
proposes to detemine that the standards 
for determining that a license involves 
no significant hazards consideration are 
met, and that operation of the facility in 
accordance with the proposed 
amendments would not involve a 
significant hazards consideration. 

Local Public Document Room 
Jocations: Board of Supervisors Office, 
Louisa County Courthouse, Louisa, 
Virginia 23093 and the Alderman 
Library, Manuscripts Department, 
University of Virginia, Charlottesville, 
Virginia 22901. 

Attorney for licensee: Michael W.- 
Maupin, Esq., Hunton, Williams, Gay 
and Gibson, P.O. Box 1535, Richmond, 
Virginia 23212. 

NRC Branch Chief: Edward J. Butcher, 
Acting. 


Yankee Atomic Electric Company, 
Docket No. 50-29, Yankee Nuclear 
Power Station, Franklin County, 
Massachusetts 


Date of amendment request: March 28, 
1984, with additional information May 3, 
1984, and supplemented May 7, 1985. 

Description of amendment request: 
The proposed Technical Specification 
(TS) change would revise the limitation 
on the minimum amount of time spent 
fuel must be allowed to decay before the 
spent fuel pit roof hatches, temporary 
gate and shielding panels can be move. 
Current TS require spent fuel to decay at 
least 90 days before these hatches, 
panels and gates are allowed to be 
moved. The proposed change would 
permit movement of this equipment over 
the spent-fuel pit with less radioactive 
decay, and base the required amount of 
radioactive decay on the number and 
location of newly discharged spent fuel 
assemblies. 

The proposed TS change would also 
restrict movement of the cask hatch 
cover from traveling over spent fuel. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided guidance 
concerning the application of standards 
for making a no significant hazards 
consideration determination by 
providing certain examples (April 6, 
1983, 48 FR 14870). Example (vi) is a 
change which may either result in some 
increase in the probability or 
consequences of a previously analyzed 
accident, or reduce in some way a safety 
margin, but where the results of the 
change are clearly within all acceptable 
criteria with respect to the system or 
component specified in the Standard 


Federal Register / Vol. 50, No. 157 / Wednesday, August 14, 1985 / Notices 


Review Plan; for example, a change 
resulting from the application of a small 
refinement of a previously used 
calculational model or design method. 
Example (ii) involves a change that 
constitutes an additional limitation, 
restriction, or control not presently 
included in the TS. 

The proposed change for revising the 
time limitation for decay of spent fuel 
before allowing the movement of 
hatches, gates, and panels is consistent 
with example (vi). The current 
limitations in the TS were based on 
assumptions and models that are more 
conservative than current NRC criteria. 
The assumptions and models used in the 
analysis of the proposed change are the 
NRC accepted assumptions and models 
of NUREG-0612, (Control of Heavy 
Loads at Nuclear Power Plants) and 
Standard Review Plan Section 15-7.4, 
“Radiological Consequences of Fuel 
Handling Accidents.” The proposed 
change for restricting movement of the 
cask hatch cover is consistent with 
example (ii), in that it provides an 
additional restriction not presently in 
the TS. 

Therefore, the staff proposes to 
determine that the requested actions 
would not involve a significant hazards 
consideration. 

Local Public Docuinent Room 
location: Greenfield Community College, 
1 College Drive, Greenfield, 
Massachusetts 01301. 

Attorney for licensee: Thomas Dignan, 
Esquire, Ropes and Gray, 225 Franklin 
Street, Boston, Massachusetts 02110. 

NRC Branch Chief: John A. Zwolinski. 


PREVIOUSLY PUBLISHED NOTICES 
OF CONSIDERATION OF ISSUANCE 
OF AMENDMENTS TO OPERATING 
LICENSES AND PROPOSED NO 
SIGNIFICANT HAZARDS 
CONSIDERATION DETERMINATION 
AND OPPORTUNITY FOR HEARING 


The following notices were previously 
published as separate individual 
notices. The notice content was the 
same as above. They were published as 
individual notices because time did not 
allow the Commission to wait for this bi- 
weekly notice. They are repeated here 
because the bi-weekly notice lists all 
amendments proposed to be issued 
involving no significant hazards 
consideration determination. 

For details, see the individual notice 
in the Federal Register on the day and 
page cited. This notice does not extend 
the notice period of the original notice. 
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Pacific Gas and Electric Company, 
Diablo Canyon Nuclear Power Plant, 
Unit 1, San Luis Obispo, California 


Date of amendment requests: May 14, 
1985, which encopasses requests dated 
January 30, April 12 and April 24, 1985. 

Brief description of amendment: The 
amendment would revise the Technical 
Specifications to incorporate new and 
additional Radiological Effluent 
Technical Specifications. 

Date of publication of individual 
notice in Federal Register: June 11, 1985 
(50 FR 24603). 

Expiration date of individual notice: 
July 11, 1985. 

Local Public Document Room 
Location: California Polytechnic State 
University Library, Documents and 
Maps Department, San Luis Obispo, 
California 93407. 


Pacific Gas and Electric Company, 
Diablo Canyon Nuclear Power Plant, 
Unit 1, San Luis Obispo, California 


Date of amendment requests: May 14, 
1985. 

Brief description of amendment: The 
amendment would revise the Technical 
Specification on “Electrical Power 
Systems, Surveillance Requirements” 
concerning surveillance test 
requirements for the fuel oil used by the 
emergency diesel generator. 

Date of publication of individual 
notice in Federal Register: June 17, 1985 
(50 FR 25136). 

Expiration date of individual notice: 
July 17, 1985. 

Local Public Document Room 
Location: California Polytechnic State 
University Library, Documents and 
Maps Department, San Luis Obispo, 
California 93407. 


Pacific Gas and Electric Company, 
Diablo Canyon Nuclear Power Plant, 
Unit 1, San Luis Obispo, California 


Date of amendment requests: May 14, 
May 20 and May 30, 1985. 

Brief description of amendment: The 
amendment would revise the Technical 
Specifications to eliminate 
typographical errors, provide additional 
clarification, improve consistency, 
adjust nomenclature, modify the 
reporting requirements to bring them 
into conformance with the guidance in 
Generic Letter 83-43, bring portions of 
the Specifications into conformance 
with current NRC staff positions, 
incorporate Unit 2 information where 
appropriate, and make other minor 
changes. 

Date of publication of individual 
notice in Federal Register: June 18, 1985 
(50 FR 25352). 

Expiration date of individual! notice: 
July 18, 1985. 


Local Public Document Room 
Location: California Polytechnic State 
University Library, Documents and 
Maps Department, San Luis Obispo, 
California 93407. 


NOTICE OF ISSUANCE OF 
AMENDMENT TO FACILITY 
OPERATING LICENSE 


During the period since publication of 
the last bi-weekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission's rules and regulations. The 
Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration Determination 
and Opportunity for Hearing in 
connection with these actions was 
published in the Federal Register as 
indicated. No request for a hearing or 
petition for leave to intervene was filed 
following this notice. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, prvrsuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that 
assessment, if is so indicated. 

For further details with respect to the 
action see (1) the applications for 
amendments, (2) the amendments, and 
(3) the Commission’s related letters, 
Safety Evaluations and/or 
Environmental Assessments as 
indicated. All of these items are 
available for public inspection at the 
Commission's Public Document Room, 
1717 H Street, N.W. Washington, D.C., 
and at the local public document rooms 
for the particular facilities involved. A 
copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 


Arkansas Power & Light Company, 
Docket No. 50-313, Arkansas Nuclear 
One, Unit No. 1, Pope County, Arkasnas 


Date of application for amendment: 
March 1, 1985. 

Brief description of amendment: The 
amendment revises the Technical 
Specifications to reflect specific time 
intervals in terms of Effective Full 
Power days for Axial Power Shaping 
Rod insertion limits. : 

Date of issuance: July 25, 1985. 

Effective date: July 25, 1985. 

Amendment No.: 97. 

Facility Operating License No. DPR- 
51. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: April 23, 1985 (50 FR 15998). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated July 25, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Jocation: Tomlinson Library, Arkansas 
Tech University, Russellville, Arkansas 
72801. 


Baltimore Gas & Electric Company, 
Docket Nos. 50-317 and 50-318, Calvert 
Cliffs Nuclear Power Plant, Unit Nos. 1 
and 2, Calvert County, Maryland 


Date of application for amendments: 
May 10, 1985 as supplemented by letter 
dated May. 31, 1985. 

Brief description of amendments: The 
amendments changed the Unit 1 and 
Unit 2 Technical Specifications to reflect 
alternate qualifications for the shift 
technical advisor (STA) as described in 
TS 6.2.2, “Facility Staff.” 

Date of issuance: August 1, 1985. 

Effective date: August 1, 1985. 

Amendment Nos.: 106 and 87. 

Facility Operating License Nos. DPR- 
53 and DPR-6$. Amendmenis revised 
the Technical Specifications. 

Date of initial notice in Federal 
Register: June 19, 1985 (50 25480 at 
25482). 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated August 1, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Calvert County Library, Prince 
Frederick, Maryland. 


Carolina Power & Light Company, 
Docket No. 50-325, Brunswick Steam 
Electric Plant, Unit 1, Brunswick County, 
North Carolina 


Date of application for amendment: 
March 18, 1985. 

Prief description of amendment: The 
amendment changes the Technical 





Specification Tables 3.3.3—1, 3.3.3-2, and 
4.5.5-1 to reflect modifications to the 
Automatic Depressurization System by 
removing the high pressure trip from the 
logic sequence and adding a manual 
inhibit switch thus eliminating the need 
for manual actuation to ensure core 
coverage. 

Date of issuance: July 30, 1985. 

Effective date: July 30, 1985. 

Amendment No.: 87. 

Facility Operating License No. DRP- 
71. Amendment revised the Technical 
Specifications. 

Date of initial notice in the Federal 
Register: April 23, 1985 (50 FR 16000). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated July 30, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Jocation: Southport, Brunswick County 
Library, 109 W. Moore Street, Southport, 
North Carolina 28461. 


Carolina Power & Light Company, 
Docket No. 50-325, Brunswick Steam 
Electric Plant, Unit 1, Brunswick County, 
North Carolina 


Date of application for amendment: 
April 26, 1985, as supplemented July 2, 
1985. 

Brief description of amendment: The 
amendment changes the Technical 
Specifications to incorporate revised 
minimum critical power ratio (MCPR) 
values, revised maximum average 
planar linear heat generation rate 
(MAPLHGR) values for the new 
BP8DRB299 fuel type, additional 
MAPLHGR values for fuel types 
P8DRB285, P8DRB265H, and P8DRB299, 
and the deletion of references to the old 
8 X 8 fuel type which has been removed 
from the core. The amendment permits 
reload and operation for Cycle 5. 

Date of issuance: July 30, 1985. 

Effective date: July 30, 1985. 

Amendment No.: 86. 

Facility Operating License No. DPR- 
71. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: June 19, 1985 (50 FR 25482). 

The supplement dated July 2, 1985 
corrects an editorial error of page 5-1 
that omitted Section 5.1.3. Section 5.1.3 
was inserted by Amendment No. 62 
dated December 27, 1983 but 
erroneously omitted from this 
amendment request. 

This is an administrative change that 
has no significance for this amendment. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaulation dated July 30, 1985. 

No significant hazards consideration 
comments received: No. 


Local Public Document Room 
location: Southport, Brunswick County 
Library, 109 W. Moore Street, Southport, 
North Carolina 28461. 


Carolina Power & Light Company, 
Docket Nos. 50-325 and 50-324, 
Brunswick Steam Electric Plant, Units 1 
and 2, Brunswick County, North 
Carolina 


Date of application for amendment: 
September 7, 1985, as supplemented 
April 13, 1984, May 7, and July 2, 1985. 

Brief description of amendment: The 
amendments change the Technical 
Specifications by revising Section 3/ 
4.6.1 to revise the surveillance 
requirements and the associated 
footnote relative to the 31-day interval 
for primary containment integrity 
demonstration. 

Date of issuance: July 30, 1985. 

Effective date: July 30, 1985. 

Amendment No.: 88 and 113. 

Facility Operating License Nos. DPR- 
71 and DPR-62. Amendments revised 
the Technical Specifications. 

Date of initial notice in Federal 
Register: June 20, 1984 (49 FR 25354). 

The May 7, 1985 letter transmitted 
Technical Specifications that delineated 
the areas which were secured in a 
closed position. This was not new 
information but it had not previously 
been explicitly identified in the 
Technical Specifications. In addition, 
two administrative corrections were 
made, one to make wording of the 
footnote consistent with the BWR-4 
Standard Technical Specifications and 
one to correct an error in a Specification 
number referenced in TS 4.6.1.1.c. On 
July 2, 1985, the licensee noted that the 
RWCU room should more properly be 
identified as the RWCU penetration 
triangle room to avoid any confusion. 
The information in the May 7, and July 2, 
1985 submittals was not considered to 
be a significant change in the content of 
the amendment and therefore a 
supplemental notice was not issued. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated July 30, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Jocation: Southport, Brunswick County 
Library, 109 W. Moore Street, Southport, 
North Carolina 28461. 


Duke Power Company, Docket Nos. 50- 
369 and 50-370, McGuire Nuclear 
Station, Units 1 and 2, Mecklenburg 
County, North Carolina 


Date of application for amendments: 
April 3, 1985, as supplemented May 14 
and June 12, 1985. 
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Brief description of amendments: The 
amendments incorporate into the Unit 2 
license authority to receive, possess, 
and store irradiated fuel assemblies 
from the Oconee Nuclear Station under 
the same conditions as authorized by 
the Unit 1 license. The Unit 1 license is 
amended to reflect the granting of this 
authority to Unit 2. 

Date of issuance: July 26, 1985. 

Effective date: July 26, 1985. 

Amendment Nos. 44 and 25. 

Facility Operating License Nos. NPF- 
9 and NPF-17. Amendments revised the 
licenses. 

Date of initial notice in Federal 
Register: May 22, 1985 (50 FR 21152). 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated July 26, 1985 
and an Environmental Assessment 
dated June 18, 1985 (50 FR 25804). 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Location: Atkins Library, University of 
North Carolina, Charlotte, (UNCC 
Station), North Carolina 28223. 


Florida Power Corporation, et al., 
Docket No. 50-302, Crystal River Unit 
No. 3 Nuclear Generating Plant, Citrus 
County, Florida 


Date of application for amendment: 
February 14, 1985, as supplemented June 
19, 1985. 

Brief description of amendment: The 
amendment deletes from the TSs the 
surveillance requirements for reactor 
vessel irradiation speciments, as 
suggested in NRC's letter to the Babcock 
& Wilcox Owners Group dated May 8, 
1985. Instead, the licensee has 
committed to conform to the Integrated 
Materials Vessel Surveillance Program 
(BAW 1543, Rev. 2) approved in that 
NRC letter. Any changes to that program 
would require NRC approval. 

Date of issuance: July 29, 1985. 

Effective date: July 29, 1985. 

Amendment No.: 80. 


Facility Operating License No. DPR-72. 
Amendment revised the Technical 


Specifications. 


Date of initial notice in Federal 
Register: June 26, 1985 (50 FR 26420). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated July 29, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Location: Crystal River Public Library, 
668 N.W. First Avenue, Crystal River, 
Florida. 
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Florida Power Corproation, et al., 
Docket No. 50-302, Crystal River Unit 
No. 3 Nuclear Generating Plant, Citrus 
County, Florida 


Date of application for amendment: 
May 1, 1985, as supplemented June 14 
and 19, 1985, and July 8, 1985. 

Brief description of amendment: This 
amendment allows for: 

(1) Actuation testing of the High 
Pressure Injection pumps and valves 
(HPI) in Mode 6 (Refueling); 

(2) Performance of HPI Flow Balance 
Test during Mode 3 (Hot Standby); 

(3) Emergency Diesel Generator (EDG) 
Load Test during Mode 3; and 

(4) A one-time waiver of the 18-month 
requirement for certain EDG Load Tésts 
until Mode 3 during startup for Cycle 6. 

Date of issuance: July 23, 1985. 

Effective date: July 23, 1985. 

Amendment No.: 79. 

Facility Operating License No. DPR- 
72. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: June 21, 1985 (50 FR 25802). 

Since the initial notice, the licensee 
supplemented the application by letters 
dated June 19 and July 8, 1985. The 
submittal of June 19, 1985, is simply 
clarification regarding the mode in 
which the HPI flow balance test is to be 
performed, and does not affect the 
initial no significant hazards 
determination or the substance of the 
amendment. The submittal of July 8, 
1985, deals with the effective date for a 
portion of the amendment and does not 
affect the substance of the amendment. 
Therefore, renoticing of the proposed 
amendment is not warranted. The 
Commission’s related evaluation of the 
amendment is contained in a Safety 
Evaluation dated July 23, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Location: Crystal River Public Library, 
668 N.W. First Avenue, Crystal River, 
Florida. 


GPU Nuclear Corporation, et al., Docket 

No. 50-289, Three Mile Island Nuclear 
Station, Unit No. 1, Dauphin County, 

* Pennsylvania 


Date of application for amendment: 
March 5, 1985. 

Brief description of amendment: This 
amendment incorporates into the 
Technical Specifications the licensee’s 
commitments regarding the control of 
heavy loads and specifically the 
potential drop of a fuel cask. 

Date of issuance: July 30, 1985. 

Effective date: July 30, 1985. 

Amendment No. 109. 


Facility Operating License No. DPR- 
50. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: April 23, 1985 (50 FR 16005). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated July 30, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Government Publication 
Section, State Library of Pennsylvania, 
Education Building, Commonwealth and 
Walnut Streets, Harrisburg, 
Pennsylvania 17126. 


Indiana and Michigan Electric Company, 
Docket No. 50-316, Donald C. Cook 
Nuclear Plant, Unit No. 2, Berrien 
County, Michigan. 


Date of application for amendments: 
June 2, 1978, supplemented by letters 
dated July 21, 1978, August 18, 1978, 
October 5, 1978, and September 22, 1980. 

Brief description of amendments: This 
amendment for the Donald C. Cook 
Nuclear Plant, Unit No. 2 removes 
License Condition 4 of Amendment No. 
6 issued June 16; 1978, when required the 
licensee to qualify Barton 764 
transmitters used in safety-related 
circuits inside containment and to 
replace all Foxboro E13DM and Ei1GM 
transmitters in safety-related circuits 
inside containment with qualified 
transmitters. The initial letter from the 
licensee is supplemented by letters 
dated July 21, 1978, August 18, 1978, 
October 5, 1978, and September 22, 1980. 
The licensee has completed the 
Replacement of the Foxboro 
transmitters as required, and has 
submitted the information to document 
the qualification of the Barton 
transmitters. 

Date of issuance: July 22, 1985. 

Effective date: July 22, 1985. 

Amendment No.: 70. 

Facilities Operating License No. 
DPR-74. Amendment deletes License 
Condition 4 of Amendment No. 6 issued 
June 16, 1978. : 

Date of initial notice in Federal 
Register: September 21, 1983 (48 FR 
43138). 

The Commission’s related evaluation 
of the amendment is contained in a 
Safety Evaluation dated July 22, 1985. 

No significant hazards consideration 
comments received: None. 

Local Public Document Room 
location: Maude Reston Palenske 
Memorial Library, 500 Market Street, St. 
Joseph, Michigan 49085. 
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Rochester Gas and Electric Corporation. 
Docket NO. 50-244, R. E. Ginna Nuclear 
Power Plant, Wayne County, New York 


Date of application for amendment: 
September 13, 1982. 

Brief description of amendment: The 
amendment allows low power physics 
testing prior to or during certain valve 
testing. 

Date of issuance: July 25, 1985. 

Effective date: July 25, 1985. 

Amendment No. 9 

Facility Operating License No. DPR- 
18. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 21, 1983 (48 FR 
43143). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated July 25, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Rochester Public Library, 115 
South Avenue, Rochester, New York 
14610. 


Rochester Gas and Electric Corporation, 
Docket No. 50-244, R. E. Ginna Nuclear 
Power Plant, Wayne County, New York 


Date of application for amendment: 
August 1, 1983. 

Brief description of amendment: The 
amendment approves Technical 
Specification changes relating to - 
overpressure protection system 
operability, refueling water storage tank 
volume, process-to-actuator response 
time testing and service water pump 
power supply. 

Date of issuance: July 30, 1985. 

Effective date: July 30, 1985. 

Amendment No. 11. 

Facility Operating License No. DPR- 
18. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: November 22, 1983 (49 FR 
52824). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated July 30, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Rochester Public Library, 115 
South Avenue, Rochester, New York 
14610. 


Rochester Gas and Electric Corporation, 
Docket No. 50-244, R.E. Ginna Nuclear 
Power Plant, Wayne County, New York 


Date of applicant for amendment: 
January 18, 1984, as supported by letters 
dated July 31, 1984, 1984, September 7, 
1984, and July 30, 1985. 
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Brief description of amendment: The 
amendment modifies the Technical 
Specifications by removal of the 
restriction on the movement of spent 
fuel casks with the Auxiliary Building 
Crane. 

Date of Issuance: July 30, 1985. 

Effective date: July 30, 1985. 

Amendment No. 10. 

Operating License No. DPR-18. 
Amendment revised the Technical 
Specifications. 

Date of initia! notice in Federal 
Register: April 25, 1984 (49 FR 17871). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 31, 
1984 and a letter dated July 30, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
/ocation: Rochester Public Library, 115 
South Avenue, Rochester, New York 
14610. 


Rochester Gas and Electric Corporation, 
Docket No. 50-244, R.E. Ginna Nuclear 
Power Plant, Wayne County, New York 


Date of application for amendment: 
September 14, 1984, as superseded 
February 21, 1985. 

Brief description of amendment: The 
amendment adds limiting conditions for 
operation and surveillance requirements 
to the Technical Specifications for 
various plant modifications required by 
TMI Action Plan Items covered by 
Gneric Letter 83-37. These modifications 
are: (2) Reactor coolant system vents 
(I1.B.1); (2) Noble Gas Effluent Monitors 
(II.F.1.1}; (3) Containment High-Range 
Radiation Monitor (II.F.1.3); (4) 
Containment Pressure Monitor (II.F.1.4); 
(5) Containment Water Level Monitor 
(I.F.1.5); (6) Containment Hydrogen 
Monitor (I1.F.1.6); (7) Instrumentation for 
Detection of Inadequate Core Cooling 
(ILF.2); and {8} Control Room 
Habitability Requirements (I11.D.3.4). 

Date of Issuance: July 30, 1985. 

Effective date: July 30, 1985. 

Amendment No. 9. 

Facility Operating License No. DPR- 
18. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: May 21, 1984 (59 FR 20987). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated July 30, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Rochester Public Library, 115 
South Avenue, Rochester, New York 
14610. 


Sacramento Municipal Utility District, 
Docket No. 50-312, Rancho Seco 
Nuclear Generating Station, Sacramento 
County, California 


Date of application for amendment: 
June 20, 1984, as revised February 25, 
1985. 

Brief description of amendment: The 
amendment revises the Technical 
Specifications to (1) change the closure 
times of several containment isolation 
valves in 3.6—-1 and (2) require that leak 
rate testing of the equipment hatch and 
fuel transfer tube seals after each 
opening be performed prior to when 
containment integrity is required by 
Specification 3.6.1. 

Date of Issuance: July 30, 1985. 

Effective date: July 30, 1985. 

Amendment No. 72. 

Facility Operating License No. DPR- 
54. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: June 24, 1985 (50 FR 23550). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated July 30, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Jocation: Saramento City-County 
Library, 828 I Street, Sacramento, 
California. 


Tennessee Valley Authority, Docket 
Nos. 56-259, 50-260 and 50-296, Browns 
Jerry Nuclear Plant, Units, 1, 2 and 3, 
Limestone County, Alabama 


Date of application for amendment: 
Novermber 19, 1984. 

Brief description of amendment: The 
amendments change the Technical 
Specifications to delete requirements 
associated with the condenser low 
vacuum function. 

Date of issuance: fuly 8, 1985. 

Effective date: Within 90 days of the 
date of issuance. 

Amendment Nos.: 118, 113 and 89. 

Facility Operating License Nos. DPR- 
33, DPR-52 and DPR-68. Amendments 
revised to Technical Specifications. 

Date of initial notice in Federal 
Register: February 27, 1985 (50 FR 8008). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evalualtion dated July 8, 1985. 

No significant hazards consideration 
comments received: No. 


‘Wisconsin Electric Power Company, 


Docket Nos. 50-266 and 50-301, Point 
Beach Nuclear Plant, Unit Nos. 1 and 2, 
Town of Two Creeks, Manitowoc 
County, Wisconsin 


Date of application for amendment: 
February 29, 1984 as modified June 7, 
1984. 
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Brief description of amendments: The 
amendments incorporated limiting 
conditions for operation (LCOs) for the 
Reactor Coolant Vents system for Point 
Beach Nuclear Plant, Units 1 and 2. 

Date of issuance: July 22, 1985. 

Effective date: 20 days from the date 
of issuance. 

Amendment Nos.: 93 and 97. 

Facility Operating License Nos. DPR- 
24 and DPR-27. Amendments revised 
the Technical Specifications. 


Date of initial notice in Federal 
Register: June 20, 1984 (49 FR 25350 at 
25381). 


Renoticed September 28, 1984 {49 
38390 at 38413). 


. The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated July 22, 1985. 


No significant hazards consideration 
comments received: No. 


Local Public Document Room 
location: Joseph P. Mann Library, 1516 
Sixteenth Street, Two Rivers, 
Wisconsin. 


Wisconsin Electric Power Company, 
Docket Nos. 50-266 and 50-301, Point 
Beach Nuclear Plant, Unit Nos. 1 and 2, 
Town of Two Creeks, Manitowoc 
County, Wisconsin 


Date of application for amendments: 
October 26; 1984. 


Brief description of amendments: The 
amendments modified steam generator 
inservice inspection requirements under 
Technical Specification 15.4.2.A, deleted 
a limiting condition for operation for the 
Auxiliary Feedwater System and 
modified reporting requirements to be 
consistent with 10 CFR 50.73. 

Date of issuance: July 26, 1985. 

Effective date: 20 days from the date 
of issuance. 

Amendment Nos.: 95 and 99. 

Facility Operating License Nos. DPR- 
24 and DPR-27. Amendments revised 
the Technical Specifications. 

Date of initial notice in Federal 
Register: February 27, 1985 (50 FR 7979 
at 8011). 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated July 26, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Joseph P. Mann Library, 1516 
Sixteenth Street, Two Rivers, 
Wisconsin. 
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Wisconsin Electric Power Company, 
Docket Nos. 50-266 and 50-301, Point 
Beach Nuclear Plant, Unit Nos. 1 and 2, 
Town of Two Creeks, Manitowoc 
County, Wisconsin 


Date of application for amendments: 
January 30, 1985. 

Brief description of amendments: The 
amendments changed the 
underfrequency trip setpoint for reactor 
coolant pumps, changed the related 
basis and corrected a typographical 
error concerning reference to to another 
section in the Technical Specifications. 

Date of issuance: July 22, 1985. 

Effective date: 20 days from the date 
of issuance. 

Amendment Nos.: 94 and 98. 

Facility Operating License Nos. DPR- 
24 and DPR-27. Amendments revised 
the Technical Specifications. 

Date of initial notice in Federal 
Register: March 27, 1985 (50 FR 12132 at 
12167). 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated July 22, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Jocation: Joseph P. Mann Library, 1516 
Sixteenth Street, Two Rivers, 
Wisconsin. 


Wisconsin Public Service Corporation, 
Docket No. 50-305, Kewaunee Nuclear 
Power Plant, Kewaunee County, 
Wisconsin 


Date of application of amendment: 
March 29, 1985. ; 

Brief description of amendment: 
Amendment provides Radiological 
Effluent Technical Specifications for the 
Kewaunee Plant. 

Date of issuance: July 29, 1985. 

Effective date: Upon issuance, to be 
implemented by January 1, 1985. 

Amendment No. 64. 

Facility Operating License No. DPR- 
43: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: June 4, 1985 (50 FR 23558). 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated July 29, 1985. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University. of Wisconsin, 
Library Learning Center, 2420 Nicolet 
Drive, Green Bay, Wisconsin 54301. 


NOTICE OF ISSUANCE OF 
AMENDMENT TO FACILITY 
OPERATING LICENSE AND FINAL 
DETERMINATION OF NO 
SIGNIFICANT HAZARDS 
CONSIDERATION AND 
OPPORTUNITY FOR HEARING 
(EXIGENT OR EMERGENCY 
CIRCUMSTANCES) 


During the period since publication of 
the last bi-weekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application for the 
amendment complies with the standards 
and requirements of the Atomic Energy 
Act of 1954, as amended (the Act), and 
the Commission's rules and regulations. 
The Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Because of exigent or emergency 
circumstances associated with the date 
the amendment was needed, there was 
not time for the Commission to publish, 
for public comment before issuance, its. 
usual 30-day Notice of Consideration of 
Issuance of Amendment and Proposed 
No Significant Hazards Consideration 
Determination and Opportunity for 
Hearing. For exigent circumstances, a 
press release seeking public comment as 
to the proposed no significant hazards 
consideration determination was used, 
and the State was consulted by 
telephone. In circumstances where 
failure to act in a timely way would 
have resulted, for example, in derating 
or shutdown of a nuclear power plant, a 
shorter public comment period (less 
than 30 days) has been offered and the 
State consulted by telephone whenever 
possible. 

Under its regulations, the Commission 
may issue and make an amendment 
immediately effective, notwithstanding 
the pendency before it of a request for a 
hearing from any person, in advance of 
the holding and completion of any 
required hearing, where it has 
determined that no significnt hazards 
consideration is involved. 

The Commission has applied the 
standards of 10 CFR 50.92 and has made 
a final determination that the 
amendment involves no significant 
hazards consideration. The basis for this 
determination is contained in the 
documents related to this action. 
Accordingly, the amendments have been 
issued and made effective as indicated. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
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with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the application for 
amendment, (2) the amendment to 


- Facility Operating License, and (3) the 


Commission’s related letter, Safety 
Evaluation and/or Environmental 
Assessment, and indicated. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, 1717 H Street, NW., Washington, 
D.C., and at the local public document 
room for the particular facility involved. 

A copy of items (2) and (3) may be 
obtained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Licensing. 

The Commission is also offering an 
opportunity for a hearing with respect to 
the issuance of the amendments. By 
September 13, 1985, the licensee may file 
a request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Dometic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 





32810 


property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceedings as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter, and the bases for 
each contention set forth with 
reasonable specificity. Contentions shall 
be limited to matters within the scope of 
the amendment under consideration. A 
petitioner who fails to file such a 
supplememt which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

Since the Commission has made a 
final determination that the amendment 
involves no significant hazards 
consideration, if a hearing is requested, 
it will not stay the effectiveness of the 
amendment. Any hearing held would 
take place while the amendment is in 
effect. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document Room, 1717 H Street, N.W., 
Washington, D.C., by the above date. 
Where petitions are filed during the last 
ten (10) days of the notice period, it is 
requested that the petitioner promptly so 
inform the Commission by a toll-free 
telephone call to Western Union at (800) 
325-6000 (in Missouri (800) 342-6700). 
The Western Union operator should be 
given Datagram Identification Number 
3737 and the following message 
addressed to (Branch Chief): petitioner's 
name and telephone number; date 
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petition was mailed; plant name; and 
publication date and page number of 
this Federal Register notice. A copy of 
the petition should also be sent to the 
Executive Legal Director, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board 
designated to rule on the petition and/or 
request, that the petitioner has made a 
substantial showing of good cause for 
the granting of a late petition and/or 
request. That determination will be 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a)(1){i)-(v) and 
2.714(d). 


Consolidated Edison Company of New 
York, Docket No. 50-247, Indian Point 
Nuclear Generating Unit No. 2, 
Westchester County, New York 


Date of application for amendment: 
February 28, 1985, as supplemented July 
5, 1985. 

Brief description of amendment: The 
amendment revises the Technical 
Specifications to reflect revised pressure 
temperatures limitations for reactor 
coolant system heat up, cooldown and 
hydrostatic test through fifteen effective 
full power years. 

Date of issuance: July 22, 1985. 

Effective date: July 22, 1985. 

Amendment No.: 96. 

Facilities Operating License No. DPR- 
26: Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: Yes. April 23, 1985 (50 FR 
16002) and reissued July 10, 1985 (50 FR 
28131). 

Comments received: No. 

The Commission's related evaluation 
is contianed in a Safety Evaluation 
dated July 22, 1985. 

Attorney for licensee: Brent L. 
Brandenburg, Esgq., 4 Irving Place, New 
York, New York 10003. 

Local Public Document Room 
location: White Plains Public Library, 
100 Martine Avenue, White Plains, New 
York 10610. 


Washington Public Power Supply 
System, Docket No. 50-387, WNP-2, 
Richland, Washington 


Date of amendment request: February 
27, 1985. 

Brief description of amendment 
request: This amendment revised the 
WNP-2 license by modifying the 


Technical specifications, Emergency 
Core Cooling System Actuation 
Instrumentation, Tables 3.3.3-1, 3.3.3-2 
and 4.3.3.1-1 to permit replacemet of the 
High Pressure Coolant System pump 
discharge pressure signal with a “pump 
running” signal taken directly from the 
pump breaker. 

Date of issuance: June 25, 1985. 

Effective date: June 25, 1985. 

Amendment No.: 13. 

Facilities Operating License No. NPF- 
21: Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: No. 

The Commission's related evaluation , 
is contianed in a Safety Evaluation 
dated June 25, 1985. 

Attorney for licensee: Bishop, Cook, 
Liberman, Purcell and Reynolds, 1200 
Seventeenth Street NW., Washington, 
D.C. 20036. 

Local Public Document Room 
location: Richland Public Library, Swift 
and Northgate Streets, Richland, 
Washington 99352. 


Washington Public Power Supply 
System, Docket No. 50-397, WNP-2, 
Richland, Washington 


Date of amendment request: March 13, 
1985. 

Brief description of amendment 
request: This amendment revises the 
WNP-2 license by modifying the 
Technical Specifications, Isolatin 
Actuation Instrumentation, Tables 3.3.2- 
1, 3.3.2-2, 3.3.2-3 and 4.3.2.1-1 to change 
some of the Isolation Actuation 
Instrumentation, their trip setpoints and 
their allowable values. These changes 
are made to reflect more realistic values 
as determined by actual plant operation 
and as required by the Technical 
Specifications themselves. In addition 
this amendment will! change the delta 
temperature—high signal to a 
temperature—high signal for isolation 
actuation from the Residual Heat 
Removal (RHR) heat exchange area and 
correct an inconsistency in the quality 
assurance record retention 
requirements. 

Date of issuance: June 25, 1985. 

Effective date: June 25, 1985. 

Amendment No.: 12. 

Facilities Operating License No. NFP- 
21: Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: No. 

The Commission's related evaluation 
is contianed in a Safety Evaluation 
dated June 25, 1985. 
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Attorney for licensee: Bishop, Cook, 
Liberman, Purcell and Reynolds, 1200 
Seventeenth Street, NW., Washington, 
D.C. 20036. 

Local Public Document Room 
/ocation: Richland Public Libray, Swift 
and Northgate Streets, Richland 
Washington 99352. 


Washington Public Power Supply 
System, Docket No. 50-397, WNP-2, 
Richland, Washington 


Date of amendment request: May 16, 
1985. 

Brief description of amendment 
request: This amendment revises the 
WNP-2 license by modifying the 
Technical Specifications, Emergency 
Core Cooling System Actuation 
Instrumentation, Table 3.3.3—-1, 3.3.2-2 
and 4.3.3.1-1 to remove the Automatic 
Depressurization System's (ADS) high 
drywell pressure instrumentation and 
add inhibit switches to the ADS logic. 

Date of issuance: June 25, 1985. 

Effective date: June 25, 1985. 

Amendment No. 11. 

Facility Operating License No. NPF- 
21 Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: No. 

The Commission's related evaluation 
is contained in a Safety Evaluation 
dated June 25, 1985. 

Attorney for Licensee: Bishop, Cook, 
Liberman, Purcell & Reynolds 1200 
Seventeenth Street NW, Washington, 
D.C. 20036. 

Local Public Document Room 
Location: Richland Public Library, Swift 
and Northgate Streets, Richland, 
Washington 99352. 


Washington Public Power Supply 
System, Docket No. 50-397, WNP-2, 
Richland, Washington 


Date of amendment request: June 18, 
1985. 

Brief description of amendment 
request: This amendment revises the 
WNP-2 license by modifying the 
Technical Specifications to change 
several of the Primary Containment 
Penetration Conductor Overcurrent 
Protective Fuses to provide consistency 
with fuses actually installed for 
overcurrent protection as a result of 
previous design changes. 

Date of issuance: June 25, 1985. 

Effective date: June 25, 1985. 

Amendment No. 14. 

Facility Operating License No. NPF- 
21 Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: No. 


The Commission’s related evaluation 
is contained in a Safety Evaluation 
dated June 25, 1985. 

Attorney for the licensee: Bishop, 
Cook, Liberman, Purcell & Reynolds 
1200 Seventeenth Street NW, 
Washington, D.C. 20036. 

Local Public Document Room 
Location: Richland Public Library, Swift 
and Northgate Streets, Richland, 
Washington 99352. 

Dated at Bethesda, Maryland this 8th day 
of August 1985. 

For the Nuclear Regulatory Commission. 
Dominic C. Di Ianni, 

Acting Chief, Operating Reactors Branch No. 
3, Division of Licensing. 

[FR Doc. 85-19328 Filed 8-13-85; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-458] 


Gulf States Utilities Co. Environmental 
Assessment and Finding of No 
Significant Impact 


The U.S. Nuclear Regulatory 
Commission (the Commission) is issuing 
exemptions from certain requirements of 
10 CFR Part 50 to Gulf States Utilities 
Company (the applicant) for the River 
Bend Station, Unit 1 facility located in 
West Feliciana Parish, Louisiana. 


Environmental Assessment 
A. Control Panel 1ENB*PNLO4A 
Identification of the Proposed Action 


The exemption would allow a delay in 
the completion of the seismic 
qualification of control panel 
1ENB*PNLO4A. This schedular 
exemption from the requirements of 
General Design Criteria 2, “Design Bases 
For Protection Against Natural 
Phenomena” would require completion 
of the seismic qualification of the 
contro} panel prior to exceeding 5 
percent of rated power. The exemption 
is in accordance with the applicant's 
request dated August 12, 1985. 


The Need for the Proposed Action 


The exemption is required to facilitate 
fuel loading and the continued progress 
of preoperational and startup testing 
programs. 


‘Environmental Impacts of the Proposed 


Action 


The 125v dc control panel 
1ENB*PNLO4A is located in the Control 
Building and provides control power to 
the 4.2 kV IE switchgear IENS*SWG1A, 
the 480v load centers IEJS*LDC1A and 
IEJS*LDC2A, and the 125v dc switchgear 
IENB*SWG01A. The 125v dc control 
panel is required to support equipment 
necessary for the shutdown of the plant. 
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The environmental impact with 
respect to this exemption is related 
solely to the potential increased 
probability of a failure of this panel 
during and following a seismic event. 
However, the potential increase of the 
probability of a release of a significant 
amount of radioactive material resulting 
from the exemption being granted is 
small. During low power operation, 
fission product inventories and decay 
heat generation rates are much lower 
than at full power so much more time is 
available to respond to abnormal 
events. Moreover, the applicant stated 
in their letter of August 7, 1985 that the 
125v dc control panel, 1ENB*PNLO4A, is 
similar to equipment already seismically 
qualified for use at River Bend Station. 
The overall weight of the subject panel 
is 975 lb versus 875 lb for the qualified 
panel. The differences between the two 
panels are so minor that there is 
sufficient confidence about the seismic 
capability of the subject panel. 


Alternative to the Proposed Action 


Because the staff has concluded that 
there is no measurable environmental 
impact associated with the proposed 
exemption, any alternative te this 
exemption will have either no 
environmental impact or greater 
environmental impact. 

The principal alternative would be to 
deny the requested exemption. This 
would not reduce the environmental 
impacts of plant operations and would 
result in unwarranted delays in power 
ascension. 


B. Air Operated Valves (1 DFR*AOV144 
and 145) for Pool Pumpback System 


Identification of Proposed Action 


The exemption would allow a delay in 
the replacement of the operators of 
valves 1DFR*AOV144 and 
1DFR*AOV145 in the suppression pool 
pumpback system (SPPS). This 
schedular exemption from the 
requirements of General Design Criteria 
2, “Design Bases For Protection Against 
Natural Phenomena” would require 
replacement of the operators of these 
valves with qualified operators prior to 
exceeding 5 percent of rated power. The 
exemption is in accordance with the 
applicant's request dated August 12, 
1985. 


The Need for the Proposed Action 


The exemption is required to facilitate 
fuel loading and the continued progress 
of preoperational and startup testing 
programs. 
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Environmental Impacts of the Proposed 
Action: 


1DFR*AOV144 and 1DFR*AO145 are 
air-operated values in a recently 
installed suppression pool pumpback 
system (SPPS). Installation of the SPPS 
(which returns water which may have 
leaked through an unisolable passive 
failure from the suppression pool) 
includes replacement of non-safety 
related sump pumps and the operators 
of these valves with safety-related 
components. The pumps have been 
replaced and provided with a Class 1E 
power supply. However, the operators of 
these valves have not yet been replaced. 
The operators have been ordered and 
will be installed prior to operation 
above 5 percent of full rated power. 
Following a seismic event and the 
passive failure which leaks from the 
suppression pool, these valves can be 
manually operated to provide the SPPS 
function within 30 minutes. Following a 
LOCA and the passive failure which 
leaks from the suppression pool, the 
solenoid which controls the air supply to 
the operator may fail. In the event these 
valves fail to close (the fail-safe 
position) the water from the auxiliary 
building floor drain sump would be 
pumped to the radwaste system instead 
of the suppression pool. The only event 
which would require that this water be 
pumped to the suppression pool would 
be an Emergency Core Cooling System 
(ECCS) line break in the cresent area. 
The probability of an ECCS pipe break 
in this area for the short time prior to 
exceeding 5 percent of rated power is 
very small. Furthermore an accident 
occurring below 5 percent of rated 
power which would require the use of 
the suppression pool would require less 
suppression pool water than the design 
basis accident. Therefore the probability 
in the event of an ECCS pipe break in 
the cresent area concurrent with an 
accident requiring suppression pool 
water is extremely small. 


Alternative to the Proposed Action 


Because the staff has concluded that 
there is no measurable environmental 
impact associated with the proposed 
exemption, any alternative tc this 
exemption will have either no 
environmental impact or greater 
environmental impact. 

The principal alternative would be to 
deny the requested exemption. This 
would not reduce the environmental 
impacts of plant operation and would 
result in unwarranted delays in power 
ascension. 


Alternative Use of Resources 


These actions of the granting of the 
exemptions A and B discussed above do 
not involve the use of resources not 
previously considered in connection 
with the “Final Environmental 
Statement Related to the Operation of 
River Bend Station” dated January 1985. 


Agencies and Persons Consulted 


The NRC staff reviewed the 
applicant's requests that support the 
above requested exemptions. The NRC 
staff did not consult other agencies or 
persons. 


Finding of No Significant Impact 


The Commission has determined not 
to prepare an environmental impact 
statement for the requested exemptions. 

Based upon the foregoing 
environmental assessment, we conclude 
that the requested actions will not have 
a signficant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the requests for the 
exemptions as listed herein, which are 
available for public inspection at the 
Commission's Public Document Room 
1717 H Street, NW., Washington, DC, 
20555 and at the Government 
Documents Department, Louisiana State 
University, Baton Rouge, Louisiana. 

Dated at Bethesda, Maryland, this 12th day 
of August 1985. 

For The Nuclear Regulatory Commission. 
Thomas M. Novak, 

Assistant Director for Licensing, Division of 
Licensing, Office of Nuclear Reactor 
Regulation. 

[FR Doc. 85-19456 Filed 8-13-85; 8:45 am] 
BILLING CODE 7590-01-M 





OFFICE OF MANAGEMENT AND 
BUDGET 


Issuance of Transmittal Memorandum 
No. 1 Amending OMB Circular No. A- 
76 (Revised) “Performance of 
Commercial Activities” 


AGENCY: Office of Management and 
Budget. 

ACTION: Final issuance of Transmittal 
Memorandum No. 1 amending OMB 
Circular No. A-76 (Revised), 
“Performance of Commercial 
Activities.” 


SUMMARY: The Circular requires 
agencies to compare periodically the 
cost of in-house performance of 
commercial activities with private sector 
performance to determine the most 
economical means of obtaining support 
services. This Transmittal Memorandum 
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updates several of the cost factors 
applied in A-76 cost studies. This 
includes: Federal employees fringe 
benefit factors; the mark-up rates for 
material and supply services provided 
by the General Services Administration; 
and the Federal income tax table used to 
estimate contractor tax payments. 


SUPPLEMENTARY INFORMATION: On 
January 12, 1983, OMB published a draft 
revision to OMB Circular No. A-76 for a 
60-day public comment period. That 
period was extended to 120 days for 
Congress. Comments on the Federal 
fringe benefit factors, and particularly 
the retirement factor, were received 
from agencies, businesses and employee 
groups. 

When the Circular was revised on 
August 4, 1983, its issuing notice advised 
that the retirement factor would be 
revised in the near future. Subsequently, 
OMB consulted with the Office of 
Personnel Management, the U.S. 
General Accounting Office, the 
Department of Labor and the Social 
Security Administration. OMB also 
consulted with the Department of the 
Treasury and the General Services 
Administration on the tax tables and 
GSA mark-up rates. Cost factors had not 
been updated in several years and were 
out of date. 

Following is a summary of major 
comments, grouped by subject, and a 
response to each, including a brief 
description of changes—if any—made to 
the final Circular as a result of the 
comments. 


A. Agency Costs for the Retirement 
Factor 


Comment: Many commenters 
recommended that the retirement cost 
factor be 7% of payroll, which is the 
contribution employing agencies make 
for Federal retirement purposes. 

Response: Employee and agency 
contributions are not the sole source of 
funds for the Civil Service Retirement 
System (CSRS). Payments are also made 
by the Treasury under Pub. L. 91-93. The 
27.9% cost factor represents the 
percentage of every pay check that 
should be contributed over the total 


. career of each employee of a group of 


new entrants to pay for the benefits 
received by the group (the “normal 
cost”). It is a “dynamic” actuarial cost in 
that it includes assumptions-about the 
rate of inflation. Dynamic normal cost 
methodology was also employed in 1979 
to derive the previous 20.4% of payroll 
cost factor. The comment to use the 7% 
agency contribution was not accepted, 
as it would significantly understate the 
true cost of the retirement factor. 





Federal Register / Vol. 50, No. 157 / Wednesday, August 14, 1985 / Notices 


B. Consistency of A-76 Retirement Cost 
Factor With Office of Personnel 
Management Valuation 


Comment: Several commenters 
objected to the previous retirement cost 
factor of 20.4% of payroll on the grounds 
that it was inconsistent with the 
Government's own valuation of that cost 
by the Office of Persone] Management. 
The General Accounting Office 
recommended that the Circular use the 
normal dynamic cost for the Civil 
Service Retirement System annually 
provided to the Congress by OPM. The 
comment was accepted. 


C. Treatment of Unfunded Liability 


Comment: Several commenters 
recommended that the retirement factor 
be raised to include amortization of the 
unfunded liability of the CSRS. It was 
argued that the Government's cost 
factor should meet the same standards 
private plans must abide by under the 
Employee Retirement Income Security 
Act of 1974. On that basis, a cost factor 
of 85.1% was recommended. 

A commenter objected to the 
retirement cost factor in the belief that it 
included costs connected with the CSRS 
unfunded liability. 

Response: Costs associated with the 
unfunded liability are set and will not be 
affected by contracting-out activities. 
Decisions made on the most cost- 
efficient way to perform a function, i.e., 
in-house or contract out, should be 
based upon the most appropriate 
measure of the prospective cost of the 
Civil Service Retirement System, not the 
cost of those already retired. The 
prospective cost of CSRS benefits is its 
full dynamic normal cost, or 34.9% of 
payroll. The cost to the employer is 
27.9% with the rest contributed by 
employees. This cost factor does not 
include amortization of the unfunded 
liability. 

D. Impact of Attrition on the Retirement 
Cost Factor 


Comment: A few commenters 
objected to the normal dynamic 
retirement cost factor on the grounds 
that it did not consider the impact of 
employee attrition. They argued that the 
cost factor should be lowered, as many 
employees leave Government service 
before becoming eligible for retirement. 

Response: We tock no action on this 
recommendation, as the normal dynamic 
cost model considers the impact of 
attrition. 


E. Economic Assumptions Used To 
Derive Retirement Costs 


Comment: Several commenters 
recommended that the same economic 


assumptions used by the Social Security 
Administration be used in developing 
the CSRS normal dynamic cost. Hay 
Associates estimated in 1982 that the 
use of intermediate Social Security 
assumptions would make the civil 
service retirement factor 24.32%. 

Response: Estimates of salary 
increases and interest rates for civil 
service retirement purposes are based 
upon long-term historical trends. We 
consulted with the Office of Personnel 
Management and the U.S. General 
Accounting Office, and there was 
agreement that the use of the 
Government's share of the full dynamic 
normal cost of the retirement system as 
reported to Congress pursuant to Pub. L. 
95-595 was appropriate. 


F. Medicare Costs 


Comment: An agency pointed out that 
the Department of Treasury has 
scheduled increases in Federal payroll 
deductions for the FICA hospital 
insurance tax to 1.35% in 1985 and 1.45% 
after 1985. 

Response: We updated the FICA rates 
accordingly. 


G. GSA Material and Supply Services 
Mark-Up Rates 


Comment: The Generai Services 
Administration recommended that we 
lower two of the GSA material and 
supply services mark-up rates. More 
efficient operations at GSA and the 
revised A-76 cost-comparison process 
have lowered Government costs. 

Response: The comment was 
accepted. 


H. Social Security 


Comment: In their comments on the 
proposed revision to the fringe benefit 
factors, several employee organizations 
recommended that additional cost 
factors be added or revised. They 
recommended that Social Security 
benefits for contract workers be 
included for cost comparison purposes. 

Response: Comparison of Social 
Security with the Civil Service 
Retirement System implies parallels that 
do not exist. Socia! Security is not 
financed on the same basis as a private 
pension fund, with large reserves 
accumulated ard invested to bear 
interest to pay large part of future 
benefits. Instead, Social Security is a 
universal social insurance system, 
financed on a current-cost (or “pay-as- 
you-go”) basis, with current taxes used 
to pay current benefits and modest 
reserves maintained for use in 
temporary situations where income is 
less than outgo. To apply actuarial 
methodology appropriate for a pension 
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plan to such a current-cost system 
would be inappropriate. 

With regard to the financial status of 
Social Security, under the Intermediate 
II-B assumptions in the 1984 report to 
the trustees of the Social Security cash- 
benefits trust funds, the old-age, 
survivors and disability insurance 
(OASDI) program is financially sound, 
in both the short-range and over the 
long-range future. 


I. Income Tax Table 


Comment: Commenters pointed-out 
that the tax system had undergone 
significant changes in recent years and 
that the Tax Rate Table used to estimate 
corporate income tax payments was out- 
of-date. 


Response: The comment was 
accepted, and the Department of the 
Treasury advised us on the appropriate 
rates to apply. 

OMB Contracts: Mr. Peter Durant or 
Mr. David Muzio, Office of Federal 
Procurement Policy, Office of 
Management and Budget, 726 Jackson 
Place, NW., Room 9013, Washington, 
D.C. 20503, telephone {202} 395-6810. 
Joseph R. Wright, Jr., 

Acting Director. 


CIRCULAR NO. A-76—Revised {Transmittal 
Memorandum No. 1] 


To the Heads of Executive Departments and 
Establishments 


Subject: Performance of Commercial 
Activities 

This memorandum updates several cost 
factors used in the Circular’s cost comparison 
process. 

This memorandum revises the Circular’s 
Supplement te: 

1. Update the standard Federal employees’ 
fringe benefit factors used in the A-76 cost 
comparison process; 

2. Under the mark-up rates for material and 
supply services provided by the General 
Services Administration; and 

3. Update the Federal income tax table 
used to estimate contractor tax payments. 

The fringe benefit cost factors are being 
revised after consultation with the Office of 
Personne! Management, the Department of 
Labor and the General Accounting Office, 
and after review of public comments received 
in 1983 when the Circular was published for 
comment in the Federal Register. Identical 
retirement and Medicare cost factors are to 
be applied to newly hired employees {who 
are subject to Social Security} entering 
Federal service after December 31, 1983, for 
the duration of Title Ii of Pub. L. 98-542, 
Federal Employees’ Retirement Contribution 
Temporary Adjustment Act of 1983. 
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| Cost as | 
| a | 
| percent | 


Fringe benefit factor | age of 


Retirement .. 

insurance (Health & Life)... 

Other Fringe Benefits... ssadhsitianniel 
Medicare (1985 contribution) . “3 


The standard retirement rate to be used in 
the A-76 cost comparison is the 
Government's share of the full dynamic 
normal cost of the retirement system as 
reported by the Office of Personal 
Management in its Annual Report to 
Congress made pursuant to Pub. L. 95-595. 

More efficient operations in the General 
Services Administration and the revised A-76 
cost comparison process have lowered two of 
the mark-up rates for GSA material and 
supply services. 


Previous | Revised 
mark-up | mark-up 
rate | rate 
(per- | (per- 
centage) | centage) 


$$$ + 


GSA material and supply services 


Wholesale and Store Direct Deiivery.......! 21 
Retail ...... 36 
“Nonstore Direct Delivery and Compre- | | 

hensive Federal Supply Schedules ......| 


Changes in Federal tax laws led to the 
updating of the Federal! income tax table 


1. Revisions to the Circular 


A. The following revisions are made to 
paragraph D.3.g. on page IV-10 of Part IV of 
the Circular’s Supplement (Cost Comparison 
Handbook): 

“g. Fringe Benefits or FICA—{Column G). 

{1) Muliply the following Government-wide 
standard factors by the appropriate basic pay 
(column F) 

(a) The standard retirement cost factor to 
be used is the Government's share of the full 
dynamic normal cost of the retirement system 
as reported by OPM in its Annual Report to 
Congress pursuant to Pub. L. 95-595. This rate 
will be established annually by OPM. (The 
current rate is 27.9 percent of payroll.) 

(b) The Government of factor to be used for 
Federal employee insurance (life and health) 
benefits, based on actual cost, is 4.7 percent, 
plus an additional 1.35 percent for Medicare 
(up to annual salary limitations placed on 
employees covered under FICA). The cost 
factor for medicare increases to 1.45 percent 
in 1986. 

(c) The Government cost factor to be used 
for Federal employee miscellaneous fringe 
benefits (workmen's compensation, bonuses 
and awards, severance pay and 
unemployment programs) is 1.8 percent. 

(2) Employees (primarily those who are 
first employed in civilian service after 
December 31, 1983) covered under Title II of 
Pub. L. 98-542, the Federal Employees’ 
Retirement Contribution Temporary 
Adjustment Act of 1983, shall have the same 
retirement and medicare benefit factors 
applied as described in paragraph g.{1) 
above; that is, 27.9 percent for retirement 
costs and 1.35 percent for Medicare, up to 
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annua! salary limitations placed on 
employees covered under FICA. 

(3) The Federal Insurance Contributions 
Act (FICA) cost factor will be applied to 
applicable employees (normally intermittent 
employees) who are not covered under the 
Federal Employees Retirement Contribution 
Temporary Adjustment Act of 1983. Be 
careful to apply the FICA rate only to wages 
and salaries subject to the tax; there is an 
annual limitation for FICA tax.” 

C. Apply the following mark-up rates for 
GSA materia! and supply services under 
paragraph E.3.a. on Page IV-16 of Part IV of 
the Circular’s Supplement (Cost Comparison 
Handbook): 


Wholesale and Stores Direct Delivery. 
I i icesoseisacplinnstigieacnshiagpelonaaceicasteph ideale a 
Nonstores Direct Delivery and Competitive Federal | 


D. Substitute attached Appendix D for that 
in Part IV of the Supplement to the Circular. 


Il. Effective Dates 

These revisions are effective upon 
publication and shall apply to all studies 
in process where the cost comparison 
decision (contract award or cancellation 
of the solicitation) has not yet been 
approved. 
Joseph R. Wright, Jr., 


| Acting Director. 


Part !V—Cost COMPARISON HANDBOOK 
APPENDIX D—TAX RATE TABLE ? 





Extractive industries 


10-01-0400 | Agriculture production ............se-sseesssree 
10-01-0600 | Agriculture services 

20-02-1010 | Mining iron ores woh 
20-02-1070 | Mining copper, lead, zinc, gold and | 


20-02-1098 | Mining other metals... 

20-03-1150 | Coal mining... 

20-05-1430 | Sand, gravel, dimen 
broken stone 


clo Laeeeysernneidietbapettieensinanpaintiiaipen ay ten atirtnepgesinattnemngiiaassanaiy 


Construction 


30-06-1510 | General building construction)... 
30-06-1531 | Operative builders (construction) 
30-07-1600 | Heavy construction 
30-08-1711 | Plumbing, heating, air conditioning. 
30-08-1731 | Electrical work 
30-08-1798 | Other specia! trade 

Manufacturing 
40-09- 2010 | Meat products ... 
40-08-2020 | Dairy products... 
40-09-2030 | Preserved fruits and vegetables. 
40-09-2040 | Grain mill products .... 
40-09-2050 | Bakery products 
| Sugar and confectionary pr ‘ 
40-09-2089 | Bottled soft drinks and flavorings... 
40-09-2096 | Other food and kindred products 
40-12-2315 | Men's and boys’ clothing 
40-12-2345 | Women's and children’s clothing ... 
40-12-2388 | Other apparel and accessories 
40-12-2390 | Other fabricated textile products... ! 
40-13-2415 | Logging, sawmills and planning milis. 
40-13-2430 | Millwork, plywood, related products 
40-13-2498 | Other wood products 


40-16-2799 


Part IV—CosT COMPARISON HANDBOOK 
Appenpix D—TAx RATE TABLE '—Continued 


40-14-2500 | 
40-15-2625 
40-15-2699 
40-16-2710 
40-16-2720 
40-16-2735 


Furniture and fixtures 
Pulp, paper and board mills .. 


Newspapers (printing and publishing)... 
Periodicals (printing and publishing) 
Books, greeting cards and miscella- 


40-17-2815 | industrial chemicals, plastics materi- 

als and synthetics... bid 
40-17-2830 
40-17-2840 
40-17-2850 


40-17-2898 | 
40-18-2998 
40-19-3050 | 
40-20-3070 


40-20-3140 
40-20-3198 


Miscellaneous plastics products... 

Leather footware 

Leather and leather products not 
elsewhere classified .... | 

40-21-3225 | Glass products..... 

40-21-3240 Cement, hydraulic... 

40-21-3270 | Concrete, gypsum ai 


Other nonmetallic minerai products 

Ferrous metal industries; miscellane- 
ous primary metal products. 7 

Nonferrous meta! industries ... 

Metal cans and shipping containers 

Cutlery, hand tools and hardware; 
screw machine products, bolts and 


40-21-3298 | 
40-22-3370 


40-22-3380 
40-23-3410 
40-23-3428 


40-23-3430 | Plumbing and heating, except electric | 
GE I DE escecstnconcncessnstesaniinssronensin i 

| Fabricated structural metal products 

| Metal forgings and stampings | 

| Casting, engraving and allied serv- 


40-23-3440 
40-23-3460 
40-23-3470 


| Ordnance and accessories, except | 
vehicles and guided missiles. 

| Miscellaneous fabricated meta! prod- | 

Bee 

40-24-3520 | Farm machinery.... 

40-24-3530 | Construction and related machinery 

40-24-3540 | Meta! working machinery 

40-24-3550 | Special industry machinery... 

40-24-3570 | | Office and computing machines 

40-24-3598 | | Other machinery, except electrica’ | 

40-25-3665 | Radio, television, communication | 

equipment | 

40-25-3670 | Electronic components and accesso- 

a 
40-25-3698 | Other electrical equipment. 
40-26-3710 | | Motor vehicles and equipment .. 

40-27- 3725 | | Aircraft, guided missiles and parts | 
40-27-3730 | | Ship and boat building and repairing... 
40-27-3798 | Other transportation equipment, | 
| except motor vehicles 

| Scientific instruments and measuring 
| devices; watches and clocks 
40-28-3845 | Optical, medica! and opthaimic goods .| 
40-28-3860 | Photographic equipment and supplies.. 
40-29-3998 | Miscellaneous manufacturing end | 
manufacturing not allocable 


40-23-3480 








40-23-3490 | 


40-28-3815 





Transportation And Utilities 
50-30-4000 | 
50-30-4100 


Railroad transportation 
Local and interurban passenger tran- 


50-30-4200 | Trucking and warehousing .. 
50-30-4400 | Water transportation 

50-30-4500 | Transportation by air... 

50-30-4600 | Pipe lines, except natural gas... an 
50-30-4700 | Transportation services not e! se- 
where classified 

50-31-4825 | Telephone, telegraph and other com- 
munication services 

50-31-4830 | Radio and Television broadcasting 
50-32-4910 | Electric services 

50-32-4920 | | Gas production and distribution. 
50-32-4930 | Combination utility services 
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Part IV—Cost COMPARISON HANDBOOK 
APPENDIX D—TAx RATE TABLE !—Continued 


61-33-5004 ; | ereceeanie and related puideia. eaiotaned 
Machinery, 


61-34-5008 equipment and supplies... 
61-35-5010 | Motor vehicles and automotive 


61-35-5050 | Metal and minerals, stannatt eset } 
um and scrap... 

61-35-5060 | Electrical goods 

61-35-5070 | Hardware, plumbing and heating... 

61-35-5098 | Other durable goods 

61-35-5110 | Paper and paper products. 

61-35-5129 | Drugs, chemicals and allied products... 

61-35-5130 | Apparel, piece goods and notions........ 

61-35-5150 | Farm-product raw materials 

61-35-5170 | Petroleum and petroleum products 

61-35-5180 | Alcoholic beverages 

61-35-5190 | Miscellaneous nondurable sere, 

wholesale trade not allocable... 





Retail Trade 


62-36-5220 | Building materials dealers .. ~ . 
62-36-5251 


62-36-5265 


62-37-5300 
62-38-5400 
62-39-5541 
62-39-5598 
62-40-5600 
62-41-5700 


Appare! and accessory stores 

Furniture and home nase Lat 
stores... ae 

Eating and drinking places. 

Drug stores and proprietary stores .. 


62-42-5800 
62-43-5912 
62-43-5921 
62-43-5995 
62-44-5997 











1 The tax rates were developed from estimates obtained 
from a sample of corporation tax returns with accounting 
periods ending from July 1, 1982, to June 30, 1983. The 
rates shown were determined by dividing income tax before 
credits by business receipts. This information was provided 
by the ne of income Division of the internal Revenue 


[FR Doc. 85-19287 Filed 8-13-85; 8:45 am] 
BILLING CODE 3110-01-M 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. IC-14664; 811-2473] 


Liquidity Fund, Inc.; Proposal To 
Terminate Registration 


August 7, 1985. 


Notice is hereby given that the 
Commission proposes, pursuant to 
section 8(f) of the Investment Company 
Act of 1940 (“Act”), to declare by order 
on its own motion, that Liquidity Fund, 
Inc. (“Fund”), 3973 Westfall Drive, 
Encino, California 91436 has ceased to 
be an investment company as defined in 
the Act. 

The Fund is an open-end, diversified 
investment company which registered 
with the Commission on December 24, 
1974. Information contained in the files 
of the Commission indicate that the 
Fund has no assets and has never made 
a public offering. Thus, it appears that 
the Fund is not currently engaged in the 
business of an investment company. 

Section 8(f) of the Act provides, in 
part, that when the Commission on its 
own motion or upon application finds 
that a registered investment company 
has ceased to be an investment 
company, it shall so declare by order 
and, upon the taking effect of such 
order, the registration of such company 
shall cease to be in effect. 

Notice is further given that any 
interested person wishing to request a 
hearing on this motion may, not later 
than August 30, 1985, at 5:30 p.m., do so 
by submitting a written request setting 
forth the nature of his/her interest, the 
reasons for this request, and the specific 
issues, if any, of fact or law that are 
disputed, to the Secretary, Securities 
and Exchange Commission, Washington, 
D.C. 20549. A copy of the request should 
be served personally or by mail upon 
the Fund at the address stated above. 
Proof of service (by affidavit or, in the 
case of an attorney-at-law, by 
certificate) shall be filed with the 
request. After said date, an order 
disposing of the matter will be issued 
unless the Commission orders a hearing 
upon request or upon its own motion. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority 
John Wheeler, 

Secretary. 
[FR Doc. 85-19286 Filed 8-13-85; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 35-23789; 70-7114] 


The Connecticut Light and Power Co.; 
Supplemental Notice Proposing To 
Borrow $60 Million for Generating 
Facilities 


August 8, 1985. 


The Connecticut Light and Power 
Company (“CL&P”), Selden Street, 
Berlin, Connecticut 06037, a subsidiary 
of Northeast Utilities (“NU”), a 
registered holding company, has filed a 
declaration with this Commission 
pursuant to section 6 (a) and 7 of the 
Public Utility Holding Company Act of 
1935 (“Act”), and Rule 50 (a)(5) 
thereunder. 

CL&P proposed to borrow up to $50 
million pursuant to a February 14, 1985 
Loan Agreement (“Agreement”) 
between CL&P and the Connecticut 
Resources Recovery Authority (HCAR 
No. 23709, May 28, 1985). The 
borrowings under the Loan Agreement 
are intended to provide funds for CL&P 
to finance CL&P’s capital investment 
associated with the Mid-Connecticut 
Refuse-To-Energy Project. By 
subsequent amendment, the 
Commission was informed and notice is 
hereby given that borrowing under 
agreement would now be in amounts up 
to $60 million, because of revised 
engineering estimates. 

The declaration and any amendments 
thereto are available for public 
inspection through the Commission's 
Office of Public Reference. Interested 
persons wishing to comment or request 
a hearing should submit their views in 
writing by September 3, 1985 to the 
Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, 
and serve a copy on the declarant at the 
address specified above. Proof of 
service (by affidavit or, in the case of an 
attorney at law, by certificate) should be 
filed with the request. Any request for a 
hearing shall identify specifically the 
issues of fact or law that are disputed. A 
person who so requests will be notified 
of any hearing, if ordered, and will 
receive a copy of any notice or order 
issued in this matter. After said date the 
declaration, as filed or as it may be 
amended, may be permitted to become 
effective. 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 


John Wheeler, 


Secretary. 
[FR Doc. 85-19333 Filed 8-13-85; 8:45 am] 
BILLING CODE 8010-01-M 
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[Release No. 34-22302; File No. SR-NSCC- 
85-8) 


Self-Regulatory Organizations; 
National Securities Clearing Corp.; 
Filing and immediate Effectiveness of 


Proposed Rule Change 


On July 31, 1985, the National 
Securities Clearing Corporation 
(“NSCC”) filed a proposed rule change 
with the Commission under section 
19(b)(1) of the Securities Exchange Act 
of 1934 (the “Act’’), 15 U.S.C. 78s(b)(1). 
The Commission is publishing this 
Notice to solicit comment on the rule 
change. 

Under the proposed rule change, 
NSCC is establishing a fee schedule for 
participants who use NSCC’s 
Automated Customer Account Transfer 
Service (“ACAT”) during the pilot 
phase.' NSCC’s ACAT service *is 
designed to enable NSCC members to 
effect automated transfers of customer 
accounts among themselves. 

To initiate an account transfer, the 
Receiving Member * must submit a 
Transfer Initiation Request (“TIR”) to 
NSCC. Receiving Members will be 
charged $.50 for each TIR submitted. 
Delivering Members, who are the only 
persons eligible to submit asset 
information concerning an account to 
NSCC, will be charged $.10 for each 
asset (securities position) reported to 
NSCC. In addition, each time a 
Delivering Member inputs new 
information to NSCC, whether an asset 
addition, deletion or adjustment to 
previously reported information, NSCC 
will charge the Delivering Member $.10. 
Receiving Members will be charged $.10 
for each asset received and processed to 
settlement. NSCC will generate receive 
and deliver orders to transfer Non-CNS 
account assets and CNS account assets 
that are to settle ex-CNS. Both Receiving 
and Delivering Members will be charged 
$.25 for each receive and deliver order 
that NSCC produces. 

NSCC states that the proposed rule 
change is consistent with the Act 
because it provides for the equitable 
allocation of reasonable fees among its 
participants. In addition, NSCC notes 
that the ACAT service fees will be 


' See Securities Exchange Act Release No. 22276 
(July 29, 1985), 50 FR 31450 (August-2, 1985). 

2 NSCC’s ACAT service complements a proposed 
rule change filed by the New York Stock Exchange 
that requires NYSE members to use automated 
clearing agency customer account transfer services 
to effect customer account transfers within certain 
time frames. See Securities Exchange Act Release 
No. 22080 (May 28, 1985), 50 FR 13221 (May 31, 
1985). 

> The “Receiving Member” is the NSCC member 
to whom a customer account is being transferred. 
The “Delivering Member” is the NSCC member 
currently servicing the account. 


included in its discount policy on the 
same basis as NSCC's discount for 
Trade Comparison and Recording 
Services and Trade Clearance and 
Delivery Services fees. 

The rule change has become effective, 
pursuant to section 19({b){3)(A) of the 
Act. The Commission may summarily 
abrogate the rule change at any time 
within 60 days of its filing if it appears 
to the Commission that abrogation is 
necessary or appropriate in the public 
interest, for protectioin of investors, or 
otherwise in furtherance of the purposes 
of the Act. 

You can submit written comment 
within 21 days after this Notice is 
published in the Federal Register. Please 
refer to File No. SR-NSCC-85-8, and file 
six copies of your comments with the 
Secretary of the Commission, 450 5th 
Street, N.W., Washington, D.C. 20549. 
Material on the rule change, other than 
material that may be withheld from the 
public under 5 U.S.C. 552, is available 
for inspection at the Commission's 
Public Reference Room and at the 
principal offices of NSCC. 


For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

John Wheeler, 

Secretary. 

August 8, 1985. 

[FR Doc. 85-19334, Filed 8-13-85; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. 34-22299; SR-NYSE-84-42] 


Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Order 
Approving Proposed Rule Change 9 


August 8, 1985. 
I. Background 


The New York Stock Exchange, Inc. 
(“NYSE”) submitted on September 14, 
1984, copies of a proposed rule change 
pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”) 
and Rule 19b-4 thereunder, to establish 
fees for the NYSE’s Daily Sales Reports 
(“Reports”). The Reports provide 


: Notice of the proposed rule change together with 
its terms of substance was given by the issuance of 
a Commission release (Securities Exchange Act 
Release No. 21776, February 27, 1985) and by 
publication in the Federal Register (50 FR 8039, 
February 27, 1985). All written statements filed with 
the Commission and all written communications 
between the Commission and any person relating to 
the proposed rule change were considered and (with 
the exception of those statements or 
communications which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. 
552) were made available to the public at the 
Commission's Public Reference Room. 
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complete daily transactional 
information, grouped by security, for all 
equity securities listed on the NYSE. 
This information includes the price, the 
number of units, and the time of each 
individual transaction. 

The NYSE’s Market Data Products 
and Services Division has been 
producing the Reports on a pilot basis 
since December 1983 in both printed and 
microfiche form and now proposes to 
market the Reports publicly as a new 
product.? 

Under the proposed monthly fee 
schedule, NYSE would charge Reports’ 
subscribers: (1) $600 for the first printed 
copy and $400 for each additional 
printed copy; (2) $500 for the first 
microfiche copy and $200 for each 
additional microfiche copy; and (3) $800 
for a combination of a printed copy and 
a printed copy and a microfiche copy, 
and $400 for each additional printed 
copy and $200 for each additional 
microfiche copy. 

The source of Reports’ data is the 
NYSE’s Market Data System (“MDS”), a 
computer which collects and stores in its 
data base all last sale prices as reported 
over Network A ° of the consolidated 
transaction reporting system, which is 
administered by the Consolidated Tape 
Association.* MDS is operated for the 
NYSE by the Securities Industry 
Automation Corporation (“SIAC”).® 


2 Reports’ printed version is in bound format on 
standard sized 8% by 11 inch paper. The NYSE 
states that it began production of Reports for its 
internal use only but that upon the request of 
several NYSE member organizations, the Exchange 
made copies available to them also. See letter from 
James E. Buck, Secretary, NYSE, to Thomas Etter, 
Attorney, Division of Market Regulation, dated May 
14, 1985 at 2 (“May 14, 1985 letter"). 

3 Network A includes all transactions (regardless 
of the market where a transaction may be executed) 
in equity securities admitted to dealings on the 
NYSE. 

* The Consolidated Tape Association (“CTA”), 
consisting of the NYSE, American (“Amex”), 
Boston, Cincinnati, Midwest, Pacific, and 
Philadelphia Stock Exchanges, and the National 
Association of Securities Dealers. Inc., is registered 
with the Commission as a “securities information 
processor” under sections 3{a){22) and 11A(b) of the 
Act. See Securities Exchange Act Release No. 12035 
(January 22, 1976), 41 FR 4372. The CTA collects, 
processes, and makes available, in a consolidated 
format, transaction data on listed securities meeting 
listing criteria of the NYSE and Amex. 

5 SIAC is a “securities information processor” 
and is registered as such with the Commission 
under sections 3({a)(22) and 11A(b) of the Act. See 
Securities Exchange Act Release No. 12035 (January 
22, 1976) 41 FR 4372. SIAC is a quasi-public 
corporation, founded in 1972, that is two-thirds 
owned by the NYSE and one-third owned by the 
Amex. 
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SIAC, after the daily close of trading, 
prepares from MDS's data base a small 
number of magnetic transactional tapes 
that contain the day's market activity in 
NYSE equity securities. Copies of these 
master tapes are made available for sale 
to interested parties.® 


II. Comments 


One comment letter was submitted 
regarding the proposed rule change. The 
commentator, Fitch, has objected to the 
proposed rule change.’ Fitch has made 
two principal arguments. First, Fitch has 
claimed that the prices charged by the 
NYSE for its Reports do not properly 
reflect the full cost of producing the data 
sold, but rather reflect the NYSE's 
unique size, position, and access to the 
data. Second, Fitch has claimed that 
approval of the NYSE’s proposed rule 
change could diminish competition in 
reporting daily NYSE transaction by 
eliminating Fitch (the publisher of VYSE 
Stock Sales and the NYSE’s only 
competitor in this field), and that 
thereafter no new company would enter 
the field because it would mean 
engaging in direct competition with the 
NYSE. Fitch currently publishes eleven 
daily sales reports of transactions on 
primary and regional exchanges some of 
which, according to Fitch, are being 
published on a non-profitable basis. 
Accordingly, Fitch contends that 
without its principal source of revenue 
(NYSE Stock Sales), it might have to 
discontinue the others as well.® In 
addition, Fitch claims that, since NYSE 
began its pilot program in December 
1983, Fitch’s subscribers have been 
solicited by the NYSE and that Fitch's 
sales have declined precipitously. 

The NYSE, in two letters responding 
to Fitch’s comments, has stated that the 
proposed fees for its Reports would 
cover the full costs of producing the 
Reports, including: (1) The charges by 
SIAC for the daily magnetic transaction 
tapes; (2) the conversion of the tapes to 
printed form; (3) production, collation, 
binding, distribution, selling, and 
promotional expenses; and (4) general 
and administrative overhead as well as 


® Under current arrangements, SIAC’s master 
magnetic tapes are sold on a cost-recovery basis to 
the NYSE and to Francis Emory Fitch, Inc. (“Fitch”). 
Fitch, under a non-exclusive agency contract dated 
June 30, 1980, with the NYSE, operates a magnetic 
tape reproduction service. 

7 See letter from Suzanne M. Warshavsky, 
Warshavsky. Hoffman & Cohen, attorneys for Fitch, 
to John Wheeler, Secretary, SEC, dated April 4, 
1985. > 

® Fitch's publications, in addition to NYSE Stock 
Sales, include: NYSE Stock Quotes, NYSE Bond 
Sales, Amex Sales (stocks and bonds), Amex Bond 
Quotes, Amex Options, Chicago Board Options 
Exchange, Inc. (options), Philadelphia Stock 


product development costs.® Second, 
regarding Fitch’s claim that NYSE’s 
entry into this field would diminish 
competition, the NYSE responded that 
its entry would increase by one the 
number of competitors. Third, 
concerning Fitch’s decline in 
subscription sales, the NYSE has denied 
that it solicited Fitch’s subscribers and 
has claimed that the current 
subscription list for the NYSE’s Reports 
does not exceed 20 subscribers. 


Ill. Discussion 


Under section 19(b) of the Act, the 
standard for approval of a proposed rule 
change is that the proposal be consistent 
with the applicable requirements of the 
Act and the rules and regulations 
thereunder. Section 6(b) of the Act sets 
forth the general requirements for 
exchange rules. Specifically, among 
other things, section 6(b) requires that 
exchange rules: (1) Provide for the 
equitable allocation of reasonable dues, 
fees, and other charges among its 
members and issuers and other persons 
using the facilities of an exchange; (2) 
promote just and equitable principles of 
trade and foster cooperation and 
coordination with respect to persons 
processing securities information: and 
(3) not impose any burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Act.!° The Commission 
views the proposed rule change as 
consistent with these provisions of the 
Act for the reasons discussed below. 

The NYSE has stated that the 
proposed monthly fees are cost-based 
and are intended to fully recoup all 
costs associated with production of the 
Reports. The NYSE has represented that 
the fees charged for its Reports cover all 
publication-related expenses, including 
charges by SIAC for the daily tapes, 
conversion of the tapes to printed form, 
production, collation, binding, 
distribution, selling and promotional 
expenses, general and administrative 
overhead, and product development 
costs. 

The Commission believes that the 
NYSE’s cost-based justification is 
sufficient and finds its monthly fees to 
be reasonable under section 6{b)(4) of 
the Act.!! In addition, the Commission 


Exchange, Inc. (stocks and opiions), NASDAQ, Ine. 
(full sheet), and New York Futures Exchange. 

® See letters from James E. Buck, Secretary, NYSE, 
to Thomas Etter, Attorney, Division of Market 
Regulation, dated January 29, 1985 and May 14, 
1985. 

19 Section 6(b) (4), (5) and (8) of the Act, 
respectively. 

11 Similar cost related standards have been 
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finds that the proposed fees are 
equitable in that they are uniform among 
all subscribers to the Reports, including 
NYSE members, members of other self- 
regulatory organizations, and the public 
at large. 


The Commission also believes that the 
NYSE’s publication of the Reports 
promotes just and equitable principles 
of trade and fosters cooperation and 
coordination with respect to persons 
processing securities information, and 
that it does not impose a burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the act. According to the 
NYSE, Fitch is currently the only other 
organization that produces a printed 
daily record of daily trading activity on 
a next-day basis.!? Fitch has not 
contradicted this statement. According 
to the NYSE, SIAC, as NYSE’s agent, 
prepares and supplies to Fitch and to the 
NYSE daily magnetic tapes containing 
NYSE last sale information. The NYSE 
states that tapes are supplied to Fitch 
pursuant to a June 30, 1980 agreement 
between Fitch and the NYSE.?* That 
agreement, according to the NYSE, 
provides that Fitch may publish in 
printed form the information contained 
on the tapes. In addition, Fitch pays a 
monthly charge to the NYSE for use of 
the tapes for publication purposes, and, 
according to the NYSE, Fitch paid the 
NYSE $14,568 for such tapes in each of 
the years 1983 and 1984.1* The NYSE 
states further that the Exchange, in 1984, 
paid SIAC a total of $19,348 for tapes 


applied by the Commission in reviewing other fee 
questions. See Securities Exchange Act Release No. 
27142 (February 12, 1985), 50 FR 7435 (fees charged 
by the National Association of Securities Dealers, 
Inc. (“NASD”) to market makers using its Smal! 
Order Execution System); and Securities Exchange 
Act Release No. 20874 {April 17, 1984), 49 FR 17640 
{fees charged by the NASD to the Institutional 
Networks Corporation (or Instinet) for access to 
NASD securities data). 

'2 See May 14, 1985 letter, at 1. 

'3 According to the NYSE, the contract provides 
that the NYSE has the right, without notice or 
liability to Fitch, (1) to furtiish, or to contract with 
any other person to furnish, transaction and/or 


_ quotation information similar or identical to the 


information included in the magnetic master tape: 
and (2) to publish, or contract with any other person 
to publish, publications competitive with Fitch. See 
id., at 2. 

‘4 According to the NYSE, these charges are 
based on SIAC estimates made in 1979 of its 
monthly costs to supply the tapes to Fitch. There 
have been two subsequent price increases to Fitch 
since 1980 of approximately 8% each to reflect the 
impact of inflation. See id., at 3. 
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containing virtually identical data to 
that received by Fitch.'*® 

The Commission believes that the 
NYSE'’s publication of its Reports does 
not interfere with or restrict either 
Fitch's current access to the daily 
magnetic tapes supplied by SIAC or 
Fitch's ability to publish in printed form 
the data so supplied. Moreover, in 
comparing the amounts paid by Fitch for 
the equity data supplied by SIAC in 1983 
and 1984 to the amount paid by the 
NYSE for the same data, it does not 
appear that the NYSE has had any 
financial advantages over Fitch as a 
result of the NYSE’s proximity to market 
information. While the NYSE’s proposed 
charges for the Reports appear to be 
substantially lower than those charged 
by Fitch for its NYSE Stock Sales in the 
past, the Commission has concluded 
that NYSE’s cost-based charges are 
reasonable. The Commission believes 
that such charges do not have an unfair 
competitive impact on Fitch and, indeed, 
that they could result in greater price 
competition.!® 


IV. Conclusion 


For the foregoing reasons, the 
Commission finds that the proposed rule 
change is consistent with the 
requirements of the Act and the rules 
and regulations thereunder applicable to 
a national securities exchange and, in 
particular, the requirements of sections 
6{b){4), 6(b)(5) and 6{b)(8), and the rules 
and the regulations thereunder. 

It Is Therefore Ordered, pursuant to 
section 19{b)(2) of the Act, that the 
above-mentioned proposed rule change 
be, and hereby is, approved. 


For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

John Wheeler, 

Secretary. 

[FR Doc. 85-19335 Filed 8-13-85; 8:45 am} 
BILLING CODE 8010-01-™ 


*5 Id. Physically, the magnetic tapes go directly 
from SIAC to both the NYSE and Fitch. Fitch pays 
the NYSE for the tapes, and the NYSE forwards an 
equivalent amount to SIAC. The NYSE pays SIAC 
separately and directly for its own use of the tapes. 


*© With regard to the recent decline in sales of 
Fitch’s NYSE Stock Sales, which Fitch attributes to 
publication of the NYSE Reports, the NYSE has 
stated that, since commencement of publication in 
December 1983, the list of subscribers for its 
Reports has never exceeded 20. Thus, the stated 
decline in Fitch's subscriptions does not appear to 
be attributable in any substantial degree to 
competition with NYSE’s Reports over the past year 
and one-half, but, instead, to more general 
competitive factors, presumably including 
competition with the electronic media 


[Release No. 34-22300; File No. 4-284] 


Self-Regulatory Organizations; Filing 
of Proposed Pian by the New York 
Stock Exchange, Inc. Relating to the 
Quarterly Reporting of Minor 
Disciplinary Rule Violations 


Pursuant to section 19{d){1) of the 
Securities Exchange Act of 1934 (“Act’’) 
and Rule 19d-1(c)(2) thereunder, ' notice 
is hereby given that on June 18, 1985, the 
New York Stock Exchange, Inc. 
(“NYSE”) submitted copies of a 
proposed plan specifying those 
uncontested minor rule violations with 
sanctions not exceeding $2,500 which 
would not be subject to the provisions of 
Rule 19d-1{c)(1) under the Act requiring 
that a self-regulatory organization 
promptly file notice with the 
Commission of any final disciplanary 
action taken with respect to any person 
or organization.” In accordance with 
paragraph (c){2) of Rule 19d-1, the NYSE 
proposes to designate certain specified 
rule violations as minor rule violations, 
and requests that it be relieved of the 
current reporting requirement regarding 
such violations, provided it gives notice 
of such violations to the Commission on 
a quarterly basis. The NYSE proposes to 
include under its proposed plan those 
rule violations that are currently 
included in its minor disciplinary fine 
system under NYSE Rule 476A.° 


‘In Securities Exchange Act Release No. 21013, 
June 1, 1984; 49 FR 23828, June 8, 1984, the 
Commission adopted amendments to paragraph (c) 
of Rule 19d-1 to allow self-regulatory organizations 
("SROs") te submit for Commission approval! plans 
for the abbreviated reporting of minor disciplinary 
infractions. Under the amendments any disciplinary 
action taken by an SRO against any person for 
violation of a rule of the SRO which has been 
designated as a minor rule violation pursuant to a 
plan filed with the Commission shall not be 
considered “final” for purposes of section 19{d)}{1) of 
the Act if the sanction imposed consists of a fine not 
exceeding $2,500 and the sanctioned person at the 
SRO with respect to the matter has not sought an 
adjudication, including a hearing, or otherwise 
exhausted his administrative remedies. 

The Commission has approved a minor 
disciplinary rule plan by the American Stock 
Exchange, Inc. (Securities Exchange Act Release 
No. 21918, April 3, 1985; 50 FR 14068, April 9, 1985} 
(File No. 4-260). 

?On July 19, 1985, the Division of Market 
Regulation received a letter from the NYSE 
amending Exhibit C (List of Exchange Rule 
Violations and Fines Applicable Thereto Pursuant 
to Rule 476A) and Exhibit D (Sample Report) of its 
July 18, 1984 filing. See letter from James E. Buck, 
Secretary, NYSE to Michael Cavalier, Branch Chief, 
Division of Market Regulation, dated July 15, 1985. 

* See Securities Exchange Act Release No. 21688, 
January 25, 1985; 50 FR 5025, February 5, 1985 (SR- 
NYSE-684-27) wherein the Commission approved 
new NYSE Rule 476A (“Imposition of Fines for 
Minor Violations of Rules”) which authorizes the 
Exchange, in lieu of commencing a disciplinary 
proceeding before a Hearing Panel, to impose a fine, 
not to exceed $5,000, on any member, member 
organization, allied member, approved person or 


According to the NYSE, the quarterly 
report of actions taken on minor rule 
violations under Rule 476A would list 
for each violation: the NYSE's internal 
file number for the case, the SEC's file 
number, the name(s) of the individual 
and/or member organization, the nature 
of the violation, the specific rule 
provision violated, the date of the 
violation, the fine imposed on each 
individual and/or member organization, 
an indication of whether the fine is joint 
and several, the number of times the 
rule violation has occurred, and the date 
of disposition. 

The following NYSE rule violations 
currently are included in the Exchange's 
minor disciplinary fine system under 
Rule 476A: (1) Rule 15{c) (requirement to 
issue Intermarket Trading System 
(“ITS”) pre-opening notifications); (2) 
Rule 15A (requirement to comply with 
ITS biock-trade policy); (3) Rule 79A.30 
(requiremeat to obtain floor official 
approval for trades at wide variations 
from the last sale); (4) Rule 123A.40 
(requirement to obtain floor official 
approval for election of stop orders); (5) 
Rule 104.12 (specialist investment 
account rule violations); (6) Rule 112{d) 
(competitive trader stabilization 
requirement violations); (7) Rules 117, 
121, 123, 123A.20, 410 (record retention 
rule violations); (8) Rules 97.40, 104A.50, 
107.30, 112A.10; (reporting rule 
violations); (9) violations of Exchange 
policies regarding procedures to be 
followed in delayed opening situations; 
(10) Rule 134 {c) and (e) (requirement to 
comply with specified questioned trade 
procedures and time periods); (11) Rule 
440B (short sale rule violations); (12) _ 
Rule 107.10 (registered competitive 
market maker stabilization requirement 
violations); (13) requirement to 
participate in the pilot program to test 
revisions to the Specialist Performance 
Evaluation Questionnaire (“SPEQ”) and 
its associated processes by the 
completion and return of “screening” 
and SPEQ questionnaires within 
specified time periods; * and (14) Rule 


registered or non-registered employee of a member 
organization for any violation of an Exchange rule 
which the Exchange determines to be minor in 
nature. Pursuant to Rule 476A the Exchange shall 
serve the person against whom a fine is imposed a 
written notice setting forth the rule or rules alleged 
to have been violated, the act or omission 
constituting each such violation, the fine imposed 
for each violation and the date, not less than 25 
days after the date of service of the written 
statement by which such determination becomes 
final and such fine due and payable or such 
determination must be contested. 

* Failure to participate in the revised SPEQ 
pgogram is subject to the new procedures under 
Rule 476A on the basis of recent Commission 
approval of two rule changes filed in SR-NYSE-85- 


Continued 





Federal Register / Vol. 50, No. 157 / Wednesday, August 14, 1985 / Notices 


132 (failure to collect and/or submit all 
audit trail data specified in Rule 132). 
The NYSE has stated that it may 
periodically include additional minor 
disciplinary rule violations within its 
proposed minor rule violation plan. 
The fines applicable to violations 
under Rule 476A are as follows: (1) For 
the first offense under the minor 
disciplinary system, the fee if $500 for an 
individual and $1,000 for a member 
organization; (2) for the second offense, 
the fee is $1,000 for an individual and 
$2,500 for a member organization; (3) 
subsequent fines are $2,500 for an 
individual and $5,000 for a member 
organization. The minor rule violation 
plan, however, would not cover fines 
imposed pursuant to Rule 476A which 
~ exceed $2,500, nor woyld it cover any 
fine sought to be imposed under the rule 
which is contested. Such violations and 
fines would be reported as they occur 
pursuant to Rule 19d-1(c}(1). 
Publication of the submission is 
expected to be made in the Federal 
Register during the week of August 12, 
1985. In order to assist the Commission 
in determining whether to approve the 
proposed plan or institute proceedings 
io determine whether the proposed plan 
should be disapproved, interested 
persons are invited to submit written 
data, views and arguments concerning 
the submission within 21 days from the 
date of publication in the Federal 
Register. Persons desiring to make 
written comments should file six copies 
thereof with the Secretary of the 
Commission, Securities and Exchange 
Commission, 450 5th Street, NW., 
Washington, D.C. 20549. Reference 
should be made to File No. 4-284. 
Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the plan 
which are filed with the Commission, 
and all written communications relating 
to the plan between the Commission 
and any person, other than those which 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission’s Public Reference Room, 
450 5th Street NW., Washington, D.C. 
Copies of the filing and of any 
subsequent amendments also will be 


14 and SR-NYSE-85-15. In SR-NYSE-95-14, the 
NYSE proposed the implementation of a pilot 
program to test proposed revisions to SPEQ. See 
Securities Exchange Act Release No. 22036, May 14, 
1985; 50 FR 21007, May 21, 1985. The request to 
amend the “List of Exchange Rule Violations and 
Fines Applicable Thereto Pursuant to Rule 476A” to 
include failure to participate in the “SPEQ” pilot 
program as a minor rule violation subject to Rule 
476A procedures was set forth in SR-NYSE-85- 
15.See Securities Exchange Act Release No. 22037, 
May 14, 1985; 50 FR 21008, May 21, 1985. 


available at the principal office of the 
NYSE. 


For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

John Wheeler, 

Secretary. 

August 8, 1985. 

[FR Doc. 85-19336 Filed 8-13-85; 8:45 am] 
BILLING CODE 8010-01-m 


[Release No. 22294; File No. SR-PHLX-85- 
22) 


Self-Regulatory Organizations; 
Proposed Rule Change by Philadelphia 
Stock Exchange, Inc. Relating to 
increasing Foreign Currency Position 
and Exercise Limits 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b}({1), notice is hereby given 
that on June 21, 1985 the Philadelphia 
Stock Exchange, Inc. filed with the 
Securities and Exchange Commission 
the proposed rule change as described 
in Items I, II, and If below, which Items 
have been prepared by the self- 
regulatory organization. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Philadelphia Stock Exchange, Inc. 
(“PHLX”) proposes to amend Rules 1001 
and 1002 as set forth below. Italics 
indicate material proposed to be added; 
brackets indicate material proposed to 
be deleted. 


Rule 1001 Position Limits 


Except with the prior written approval 
of the Exchange in each instance, no 
member or member organization shall 
effect, for any account in which such 
member or member organization has an 
interest or for the account of any 
partner, officer, director or employee 
thereof or for the account of any 
customer, an opening transaction 
(whether on the Exchange or on another 
Participating Exchange) in an option - 
contract of any class of options dealt in 
on the Exchange if the member or 
member organization has reason to 
believe that, as a result of such 
transaction, the member or member 
organization or partner, officer, director 
or employee thereof or customer would, 
acting along or in concert with others, 
directly or indirectly hold or control or 
be obligated with respect to an 
aggregate position or more than 3000, 
5500 or 8000 put or call option contracts 
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on the same side of the market relating 
to the same underlying security, which 
limit is determined in accordance with 
commentary .05, in the case of options 
on a stock, or more ihan [25,000] 50,000 
put or call option contracts on the same 
side of the market relating to the same 
underlying foreign currency, in the case 
of options on a foreign currency, or such 
other number of option contracts as may 
be fixed from time to time by the 
Exchange as the position limit for one or 
more classes or series. 


. . «Commentary 
.01-.05 [No Change] 
Rule 1002 Exercise Limits 


Except with the prior approval of the 
Exchange in each instance, no member 
or member organization shall exercise, 
for any account in which such member 
or member organization has an interest 
or for the account of any partner, officer, 
director or employee thereof or for the 
account of any customer, a long position 
in any option contract of a class of 
options dealt in on the Exchange if as a 
result thereof such member or member 
organization, or partner, officer, director 
or employee thereof or customer, acting 
alone or in concert with others, directly 
or indirectly, has or will have exercised 
within any five (5) consecutive business 
days aggregate long positions in that 
particular class of options in excess of 
the number of options covering the same 
options class (put or call) as set forth as 
in the position limit in Rule 1000, in the 
case of options on a stock, or in excess 
or [25,000] 50,000 options covering the 
same option class (put or call), in the 
case of options on a foreign currency. 
without regard to the Exchange on 
which the options were purchased. 


. . «Commentary 
.01-.03 [No Change] 


II. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, the 
self-regulatory organization included 
statements concerning the purpose of 
and basis for the proposed rule change 
and discussed any comments it received 
on the proposed rule change. The text of 
these statements may be examined at 
the place specified in Item IV below. 
The self-regulatory organization has 
prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 
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A. Self-Regulatory Organization's 
Statements of the Purpose of, and 
Statutory Basis for the Proposed Rule 
Change 


The purpose of the proposed rule 
change is to increase the PHLX’s foreign 
currency option position and exercise 
limits in order to add depth and 
liquidity. 

The PHLX began trading foreign 
currency options in December, 1982. 
Daily trading volume over the past five 
(5) months has grown from ten thousand 
to over fifteen thousand contracts with 
open interest of over 400,000 contracts. 
In view of the size of the foreign 
exchange market, an increase in 
currency option position limits would be 
consistent with the Act. 

The proposed rule change is based on 
section 6{b)(5) of the Securities 
Exchange Act. 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 


The PHLX does not believe that the 
purposed rule change will impose any 
burden on competition. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Comments were neither solicited nor 
received. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
as the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the self-regulatory 
organization consents, the Commission 
wiil: 

(A) By order approve such proposed 
rule change; cr, 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 


and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 
All submissions should refer to the file 
number in the caption above and should 
be submitted by September 3, 1985. 


For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Dated: August 6, 1985. 

John Wheeler, 

Secretary. 

[FR Doc. 85-19337 Filed 8-13-85; 8:45 am] 
BILLING CODE 8010-01-M 


DEPARTMENT OF TRANSPORTATION 


Office of the Secretary 
[Order 85-8-25; Docket 43224] 


Texas Air-TWA Acquisition Case; 
Order instituting Investigation 


Issued by the Department of 
Transportation on the 9th day of August, 
1985. 


On June 28, 1985, Texas Air 
Corporation (“Texas Air’’) and Trans 
World Airlines, Inc. (“TWA”), filed an 
application for approval under section 
408 of the Federal Aviation Act, 49 
U.S.C. 1378, of Texas Air's acquisition of 
control of TWA. 

Texas Air and TWA have entered into 
a merger agreement, which provides that 
TWA will become a wholly-owned 
subsidiary of Texas Air through the 
merger of a Texas Air subsidiary into 
TWA. The TWA shareholders will 
receive $19 in cash and .08 shares of a 
new series of TWA preferred stock for 
each share of their common stock. The 
acquisition is subject to the approval of 
TWA shareholders, the Department's 
approval under section 408, and other 
conditions specified in the agreement. 
Section 408 applies because Texas Air 
controls two other carriers, Continental 
Airlines and New York Air. The 
applicants state that, after the merger, 
TWA will continue for the foreseeable 
future to be a separate corporation 
operating under its existing Federal 
Aviation Administration and 
Department of Transportation certificate 
authority. 

The applicants ask that the 
Department consider the application 
expeditiously by show cause 
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procedures. They assert that the merger 
is consistent with the public interest, 
that no labor protective provisions 
(LPP’S) should be imposed, and that the 
Department's approval of the 
transaction requires no Presidential 
review under section 801 of the Act, 49 
U.S.C. 1461.! 

The Department invited interested 
persons to file comments on the 
application by Order 85-7-17 (July 3, 
1985). We received comments from the 
Air Line Pilots Association, 
International (““ALPA”), American 
Airlines (“American”), the Association 
of Retail Travel Agents (“ARTA”), the 
Department of Justice (‘Justice’), the 
International Association of Machinists 
and Aerospace Workers (“IAM”), 
Northwest Airlines (“Northwest”), the 
Official Public Debt Committee of Texas 
International Airlines and the Official 
Union Labor and Pension Creditors’ 
Committee of Continental Air Lines 
(“Creditors Committees”), Pan 
American World Airways (“Pan Am”), 
Southwest Airlines (“Southwest”), 
United Airlines (“United”), and the 
Trans World Airlines Master Executive 
Council of the Air Line Pilots 
Association (“TWA Pilots”). Texas Air 
and TWA filed a joint reply in response 
to these comments and filed an 
information request concerning the 
release of traffic data.? 


Procedures 


Section 1010 of the Act, 49 U.S.C. 1490, 
requires the Department to decide this 
case by December 31, 1985. The 
applicants have asked us to show cause 
procedures and issue a final decision on 
this case by October 11, 1985. We 
conclude that the case cannot be 
expedited to such an extent. This 
proceeding presents several competitive 
and public interest issues that we 
believe would be better resolved on the 
basis of an oral evidentiary hearing 
record. We also wish to have a 
recommended decision issued by the 
Administrative Law Judge. We will 
therefore institute a formal hearing 
proceeding to consider the acquisition: 


1 Texas Air and TWA also filed a motion for 
confidential treatment of some of the documents 
included in their application for approval of the 
merger. The Department tentatively granted their 
motion in Order 85-7-17 (July 3, 1985). No one has 
asked for a consideration of that decision. 

Texas Air later submitted a request for section 
408 approval of its acquisition of more than ten 
percent of TWA's stock subject to a voting trust, 
pending the completion of this proceeding. The 
Department ruled on that application by Order 85- 
8-16 (August 6, 1985). 

2 Included in the applicants’ information request 
is a motion for leave to file an unauthorized 
document, which we will grant. 
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These procedures will preclude any 
significant shortening of the time for 
decision in this case. To give the 
Department enough time to review the 
AL]’s recommended decision, we direct 
that it be issued no later than November 
27, 1985. 

We anticipate that the following 
procedural schedule will be followed: 


Prehearing conference, August 14 

Deadline for filing petitions to intervene, 
August 14 

Information responses, August 23 

Direct exhibits, September 10 

Rebuttal exhibits, September 26 

Hearing, October 1-11 

Briefs to ALJ, November 1 

Recommended decision, November 27 

Briefs to DOT, Twelve days after, 
recommended decision 

Final decision, December 31 


The ALJ may adjust the procedural 

. dates, as long as any adjustment does 
not preclude the issuance of his 
recommended decision by November 27. 
We will take review of his decision, as 
indicated by the above schedule. 

To expedite the proceeding and for 
the convenience of the Administrative 
Law Judge and the parties, we have 
attached as an Appendix to this order a 
proposed evidence request. The AL] at 
his discretion may entertain motions to 
alter the request, so long as the 
alterations are consistent with our goal 
of expedition. The information that 
public counsel are to provide is detailed 
in the Appendix.® The information 
responses required by the Appendix are 
not intended to preculde a prehearing 
conference. However, our information 
directives should significantly simplify 
the prehearing conference process in 
this case. 

We have received petitions to 
intervene (all unopposed) from ALPA, 
American, Delta Air Lines, the City of 
Houston and the Houston Chamber of 
Commerce, IAM, the City of Kanasas 
City, Missouri and the Chamber of 
Commerce of Greater Kansas City, 
Northwest, Ozark Air Lines, Pan Am, 
the St. Louis Parties, the TWA Pilots, 
United, and US Air, Inc. We have 
decided to grant these petitions to 
intervene, as each petitioner has 
demonstrated an interest that warrants 
its participation in this proceeding. 

Our order requesting comments stated 
that the application apeared to be in 


3 The Office of Aviation Enforcement and 
Proceedings of the Office of General Counsel and 
the Public Proceedings Division, Office of Aviation 
Operations, of the Office of the Assistant Secretary 
for Policy, are made the public counsel party in this 
case. See section 302.9 of the Department's 
procedural! regualtions, 50 FR 2388 {January 16, 
1985). 


substantial compliance with the 
Department's filing requirements, 
section 30 through 38 of Part 303 of the 
Department's Procedural Regulations, 50 
FR 2373, 2420-21 (January 16, 1985).* 
Only the IAM has asserted that the 
applicants failed to provide information 
required by the regulations. According 
to the IAM, the applicants failed to 
provide any information on the cost of 
labor protective provisions, their plans 
for displacing, transferring or 
furloughing employees of Continental 
and New York Air as a result of the 
merger, and copies of Continental's 
work rules, despite the requirements of 
§§ 303.36(d}, 303.37(c), and 303.37(f}. 
Texas Air and TWA respond that the 
application is complete and that the 
rules require the filing of information on 
LPP costs only to the extent that studies 
on that issue were prepared for an 
applicant’s senior management. Since no 
such studies were prepared, the 
Department's rule did not require the 
filing of any documentation on LPP 
costs. The applicants state that Texas 
Air has no plan to merge the operations 
of Continental and New York Air with 
TWA’‘s operations “for the foreseeable 
future,” and thus the Department's rules 
do not mandate the filing of information 
on the plans of Continental and New 
York Air for employee displacement. 
Finally, the appliants contend that the 
Department's rules do not require the 
filing of Continental’s work rules. 

We find that the applicants’ filing on 
the labor issues substantially complies 
with our rules. However, we will require 
the applicants to provide an estimate on 
the costs of LPP’s, for those costs may 
be used by the Department in 
determining whether to impose LPP’s. 
Cf. Braniff-South American Route 
Transfer Case, Order 83-6-74 (April 20, 
1983) at 26-27. In addition, the labor 
parties will be entitled to explore at the 
hearing the acquisition’s impact on the 
employment of workers at Continental 
and New York Air. 

We will also require the applicants to 
submit with their information responses 
the exhibits, data and testimony on 
which they will base their direct case, 
and the names and addresses of their 
witnesses. See Order 85-7-61 (July 25, 
1985). The applicants failed to supply 
these materials with their application. 

Justice, supported by Texas Air and 
TWA, has asked the Department to 


4 The Texas Air-TWA application included a 
request for an exemption from two requirements of 
Part 303: The obligations to number every page of 
every document and to file more than two copies of 
the financial reports filed earlier with the Securities 
and Exchange Commission. No one has objected to 
the applicants’ request. We will grant the exemption 
from these requirements of Part 303. 
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provide O&D and service segment data 
and data collected by the Immigration 
and Naturalization Service (“IN”). 
Justice has requested this data so that it 
may develop market share and 
concentration statistics for the markets 
in which TWA and Continental 
complete. Our evidence request 
provides for the release of most of this 
data as well as data for other markets.® 
This information may be made available 
for other markets if appropriate. 

We have, however, decided not to 
release carrier-specific INS data. 
Generally, we have declined to make 
such information available in 
proceedings before the Department to 
assure the confidentiality of that data. 
As we have noted before, “the 
continuing reliability of the INS data. 
and hence its usefulness for 
international negotiations, depends to a 
large degree on the cooperation of 
individual air carriers and on their 
confidence in our ability to maintain its 
confidentiality.” Pacific Division 
Transfer Case, Order 85-6-93 (June 28, 
1985) at 3. Nonetheless, in the Pacific 
Division Transfer Case we took the 
extraordinary step of making INS data 
available to government parties to 
prepare confidential reports on 
individual carrier market shares, 
because the data concerned markets 
which “lie at the heart of our analysis.” 
Ibid. Here, in contrast, the international 
competitive issues are of less 
complexity, and are not the primary 
focus of the case. In these 
circumstances, we believe that the 
international O&D data provided by U.S. 
carriers, service segment data, aggregate 
INS data, and publicly available 
capacity data will provide an adequate 
basis for assessing the merger’s effects 
on international competition. 


Substantive Matters 
A. The Statutory Framework 


Section 408 of the Act, 49 U.S.C: 1378, 
governs this proceeding. That section 
establishes two tests that this 
transaction must meet to receive 
approval. First, we must find that the 
transaction is not inconsistent with the 
public interest. In addition, we must find 
that the transaction will not have a 
significantly adverse effect on 
competition. If we cannot make these 
findings, we cannot approve the 
transaction, unless we find further that 
the anticompetitive effects are 
outweighed by its probable effect in 
meeting significant transportation 


5 This does not constitute a determination as to 
the relevant markets in this proceeding. 
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conveniences and needs of the public 
that may not be attained by a 
reasonably available alternative having 
materially less anticompetitive effects. 
Section 408 also authorizes the 
Department to impose just and . 
reasonable terms and conditions on its 
approval of a transaction. 

While the focus of our analysis will be 
on section 408, we also see this 
transaction as falling within the ambit of 
section 401(h), 49 U.S.C. 1371(h). 
Although the applicants have portrayed 
their transaction as a pure acquisition of 
stock involving no transfer of route 
authority, we believe that in these 
circumstances, since both TWA and 
Continental have international routes, 
and since Texas Air would control the 
route authority of both carriers, this 
transaction is in substance a de factc 
certificate transfer, which will have 
effects of a type that section 40i(h) was 
intended to reach. Section 401i(h) 
provides that we cannot approve a 
transfer of route authority unless we 
find it to be “consistent with the public 
interest.” Our public interest 
examination under section 40i(h) here 
will be limited to a consideration of the 
transaction under the United States’ 
international aviation policy.® 

Moreover, under section 801 of the 
Act, 49 U.S.C. 1461, our decision will be 
subject to Presidential review. The 
language, legislative history, and 
purpose of that section all indicate that 
Congress intended to involve the 
President in all grants, transfers, and 
changes in foreign route authority. In 
exercising section 801 authority, the 
President acts pursuant to a 
combination of Congressional 
authorization and powers enumerated in 
the Constitution. To limit the President's 
review authority to de jure certificate 
transfers, as applicants suggest, would 
exalt form over substance and allow the 
parties to avoid Presidential 
prerogatives. This would be inconsistent 
with customary judicial interpretation, 
which petmits a wide scope for 
Presidential action exercised under a 
Congressional grant in an area of 
inherent executive authority. Such a 
limitation would deprive the President 
of the ability to respond effectively 
whenever foreign affairs and national 
security concerns may be present. 

The pleadings discuss at some length 
the relevance of various issues and 
analyses to our decision. For the most 
part we need not resolve these matters 
now. Except as provided below, the 


® Our inclusion of section 401(h) te this extent in 
this case is not intended to alter the burden of proof 
on the public interest issue from that ordinarily 
applied under section 408. 


parties may pursue their competitive 
and public interest concerns at the 
hearing. Thus, the parties may examine 
the acquisition’s competitive effect in 
any relevant market and the relevant 
public interest issues (e.g., the labor and 
international route policy issues 
discussed below). The AL], of course, 
will have full authority to exclude or 
limit presentations that are cumulative 
or otherwise will not materially assist 
our consideration of the Texas Air— 
TWA application,” 


B. Internationa! Route Policy 


American and Northwest urge the 
Department to consider conditioning 
any approval of the merger on the 
divestiture of one or more of the 
applicants’ limited entry foreign routes. 
In particular, American asserts that 
TWA'’s current dominance in the 
transatlantic markets will be increased 
by the merger, as it will combine 
Continental’s Housten-London authority 
with the six U.S.-London routes now 
served by TWA (the routes between 
London and Boston, New York, 
Philadelphia, Chicago, St. Louis, and Los 
Angeles). 

The merger’s effect on competition in 
international markets is clearly an issue 
which must be considered under the 
competitive test established by section 
408. In addition, we will consider 
whether common control of the two 
carriers’ limited entry route authority is 
consistent with United States 
international aviation policy objectives 
under the public interest test of sections 
401(h) and 408. See, e.g., Texas 
International-Continental Acquisition 
Case, Order 81-10-66 (August 14, 1981) 
at 16-21. Accordingly, the hearing 
should examine arguments that any 
approval of the acquisition should be 
conditioned upon the divestiture of one 
or more of the applicants’ U.S.-London 
routes. 


C. Labor Issues 


The labor parties have asserted 
several issues that may be relevant to 
our public interest analysis. They claim 
that LPP’s should be imposed if the 


7 Some comments on the application argued that 
Texas Air has already obtained control of TWA 
without receiving the Department's approval under 
section 408. That argument, largely based on the 
terms of the agreement between Texas Air and 
TWA, was rejected by our order approving on a 
restricted basis Texas Air's application to purchase 
over ten percent of TWA's voting stock. Order 85-8- 
16 (August 6, 1985). 

5 We note, however, that much of TWA’'s U.S.- 
London certificate authority will expire in any event 
next year. We see nothing in the proposed 
transaction that would affect those expiration dates, 
and accordingly we expect to again examine in the 
normal course whether that authority should be 
renewed. See Order 85-1-1 (November 1, 1984). 
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Department approves the merger. We 
will consider that issue. Cf. Pacific 
Division Transfer Case, Order 85-6-44 
(June 13, 1985) at 11. As we explained in 
that order, the labor parties may attempt 
to show that LPP’s should be imposed 
here under the LPP policy developed by 
the Board before its sunset and applied 
by the Department in its two major 
section 408 decisions this year, or that 
that policy is not appropriate here. The 
labor parties may also examine the 
merger’s effect on wages and working 
conditions, but in doing so they should 
bear in mind the Department's limited 
role in labor issues. 

In addition, parties may pursue 
ALPA’s claim that the Department 
should disapprove the merger in view of 
the alleged past unwillingness of Texas 
Air’s management to comply with the 
Railway Labor Act and its collective 
bargaining agreements. Dicta in board 
and decisions suggest that a carrier’s 
refusal to comply with its labor 
obligations may be relevant to section 
408's public interest consideration. See 
Texas International-Continental 
Acquisition Case, Order 81-10-66 
(August 14, 1981) at 12. However, the 
Department's limited expertise on such 
labor matters necessitates limits on such 
an inquiry. Since other agencies are 
responsible for determining whether a 
carrier has complied with its Railway 
Labor Act obligations, we will not 
investigate whether a carrier has 
violated that act. See New York Air 
Fitness Investigation, Order 80-12-57 
(December 11, 1980) at 18-19, aff'd, Air 
Line Pilots Ass'n v CAB, 643 F. 2d 935, 
941 (2d Cir. 1981); Republic-Hughes 
Airwest Acquisition Show Cause 
Proceeding, Order 80-3-65 (September 
12, 1980) at 3-5. The Board recently 
applied that policy in other matters 
involving Continental. Houston-London 
Case, Orders 84-11-3 (November 1, 
1984) and 84-12-9 (December 4, 1984). 

Accordingly, ALPA and other parties 
may introduce evidence that a 
responsible agency or court has found 
that Texas Air has breached its 
statutory and contractual labor 
obligations and, on that basis, contend 
that the application should be 
disapproved or approved only on 
appropriate conditions. The labor 
parties may not, however, seek to have 
us decide-the validity of charges which 
have not been adjudicated by a tribunal 
with the responsibility for ruling on such 
labor issues.® 


® We will also not consider claims that a 
responsible agency or court has already found 
without merit. We note that, according to the 

Continued 
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D. The Merger’s Viability 


Several parties have urged the 
Department to examine whether the 
financial structuring of the merger (in 
particular TWA’s issuance of new debt 
securities) and Texas Air's potential 
entanglement in Continental's 
bankruptcy would seriously weaken 
TWA's ability to maintain air service. 
Some also insist that the Department 
must examine Texas Air’s plans for 
operating TWA, ie., whether TWA will 
be operated as a separate corporation or 
as part of Continental. 

These issues are not relevant here and 
will not be considered. The economic 
wisdom of transactions of this type is 
the kind of business decision that 
Congress, in enacting the Airline 
Deregulation Aci, intended to allow 
carrier managements to make without 
unnecessary regulatory interference. See 
Order 85-5—28 (May 3, 1985) at 23; Texas 
International-Continental Acquisition 
Case, supra, Order 81-10-66 at 9-10; 
Southwest Airlines-Muse Air Acqusition 
Show Cause Proceeding, Order 85-6-79 
(June 24, 1985) at 28-30 Cf Pacific 
Division Transfer Case, supra, Order 
85-6—44 at 8-9. For similar reasons we 
need not consider how Texas Air plans 
to structure TWA’s operations. 

Finally, we will not consider the issue 
of whether the acquisition will cause 
TWA to become embroiled in the 
controversy created by Continental's 
bankruptcy. In some acquisition cases a 
carrier's ability to fulfill its international 
service obligations could be a public 
interest consideration requiring 
examination. However, the contention 
that the Continental bankruptcy 
proceedings will impair TWA’s service 
is too speculative to be examined 
here.!° If TWA becomes unable or 
unwilling to provide adequate service on 
its international routes, we have ample 
authority under section 401, 49 U.S.C. 
1371(g), to replace it with other U.S. 
carriers. 


E. Relations With Travel Agents 


ARTA has asked that Texas Air and 
TWA be directed to file information on 
the extent to which TWA and Texas 
Air's carriers intend to use travel agents 
as part of their marketing program and 
whether these carriers have dealt with 
agents outside the Airlines Reporting 
Corporation’s program. This issue is 


applicants, some of ALPA's complaints about 
Continental's alleged breach of its labor contracts 
have been adjudicated by the bankruptcy court, 
which issued a decision in Continental's favor. See 
Jt. Reply at 19, n. 10. 

10 For similar reasons, we need not pursue 
ARTA's request for an investigation of the 
applicants’ proposals to protect their customers in 
the event of a future bankruptcy. 


clearly outside the scope of this 
proceeding. We will not second guess 
the marketing strategies chosen by 
TWA and Continental. ARTA has not 
demonstrated how the applicants’ use of 
travel agents is material to the relevant 
issues in this case. 


F. Creditors’ Claims 


The Creditors’ Committees assert that 
the transaction’s effect on the rights of 
Continental’s creditors must be 
investigated because the funds being 
used by Texas Air to implement the 
merger assertedly belong to 
Continental's creditors. The bankruptcy 
court, not the Department, is the proper 
forum for resolving this issue. We 
therefore will not consider this issue. Cf. 
Order 84-9-37 (September 13, 1984) at 5- 
6 


Accordingly: 1. We retitle the 
proceeding in Docket 43224 as the Texas 
Air-TWA Acquisition Case and set the 
case for an oral evidentiary hearing 
before an Administrative Law Judge of 
the Department; 

2. We direct parties to submit 
information responses as provided in 
the Appendix on August 23, 1985; 

3. The applicants shall file the 
exhibits, data and testimony on which 
they will base their direct case and the 
names and addresses of their witnesses 
on August 23, 1985; 

4. We direct the Administrative Law 
Judge assigned to this proceeding to 
issue his recommended decision in this 
proceeding by November 27, 1985; 

5. Briefs to the Department will be due 
12 calendar days after the issuance of 
the recommended decision; 

6. We make the Office of Aviation 
Enforcement and Proceedings of the 
Office of the General Counsel, together 
with the Public Proceedings Division of 
the Office of Aviation Operations, a 
party to this case; 

7. We grant the petitions for leave to 
intervene named in the body of this 
order; direct that all additional requests 
to intervene be filed not later than 
August 14, 1985; and authorize the AL] 
to rule on any such requests; 

8. We grant the applicants’ motion for 
leave to file an otherwise unauthorized 
document and their request for an 
exemption from requirements of Part 303 
of the Department's regulations; 

9. Except to the extent granted, 
deferred or set for hearing here, we deny 
all other motions, petitions and requests 
for relief; 

10. We will not entertain petitions for 
reconsideration of this order; and 

11. This order shall be published in 
the Federal Register. 


By: 
Matthew V. Scocozza, 


Assistant Secretary for Policy and 
International Affairs. 


[Docket 43224] 


Appendix To Order 85-8-25 Evidence 
Request '—Texas Air-TWA Acquisition 
Case 


I. Public Disclosure of Data 


Pursuant to $§ 241.19-6 and -7 and 
399.100 of the Department's regulations, 
it is determined that the Department's 
ER-586 Service Segment Data and the 
International O&D Survey Data (Tables 
15, 16, and 17) for operations between 
the United States and Western Europe,” 
for the period January 1, 1980, though 
final Department decision in this 
proceeding, are material and relevant to 
a final determination of the issues in this 
case. Those data are released to the U.S. 
carriers and U.S. non-airline civic, 
governmental, and labor intervenors 
participating in this proceeding. Those 
parties to the proceeding will be free to 
use these data to the extent they deem 
necessary. 


Il. Procedures and Ground Rules 


In the interest of a complete record, 
current and prospective parties should 
submit information in the form of 
exhibits. The exhibits should contain 
sufficient detail, including sources (with 
citations), bases, all assumptions and 
methodolgy so that, without further 
clarification, any party can derive the 
necessary results from the basic data. In 
addition, the parties shall furnish 
witnesses competent to testify as to the 
information contained in their exhibits. 


III. Request for Information and 
Evidence 


A. Information Responses * 


1. Public Counsel # 


a. ER-586 Service Segment Nonstop 
Transported and On-Flight O&D data, 


1 In this evidence request, references to Texas Air 
Corp. are intended to include any of Texas Air 
Corp.’s airline subsidiaries to the extent applicable. 

2 For purposes of this evidence request, Western 
Europe means: the United Kingdom, Ireland, the 
Federal Republic of Germany, France, Italy, 
Switzerland, Belgium, the Netherlands, Luxembourg, 
Portugal, Spain, Austria, Denmark, and Greece. 

These data include behind and bridge traffic that 
any party deems relevant to the specific U.S. 
gateway-Western Europe locai markets being 
considered. 

3 Texas Air and TWA should update all 
information provided in response to Part 303 and 
this Evidence Request on August 15, 1985, and on 
the 15th of each month thereafter throughout the 
pendancy of this proceeding. 

* Office of General Counsel, Office of Aviation 


Eniorcement and Proceedings/Office of Aviation 
Continued 
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by month, for the 12 months ended 
December 31, 1984, and the most recent 
data available for 1985, for all carriers 
between all U.S. cities and points in 
Western Europe. 

b. From Table 16 of the O&D Surveys 
for the calendar years 1982-1984, O&D 
traffic between all U.S. points and 
London, England via all U.S. gateways.® 

c. From Table 16 of the O&D Surveys 
for the calendar years 1982-1984, traffic 
between each U.S. point and points 
beyond London, where London was a 
connecting point, from all U.S. 
gateways. 

d. From Table 16 of the O&D Surveys 
for the calendar years 1982-1984, traffic 
between all U.S. points and all points in 
Western Europe other than London. 

e. CAB O&) data from Table 10 for 
each city-pair specified in footnote 6 for 
the calendar years 1982-1984, showing 
local and connecting and total 
passengers by carrier.® 

f. CAB O&D data from Table 8 for 
each city-pair specified in footnote 6 for 
the calendar years 1982-1984, showing 
total number of passengers. 

g. ER-586 Service Segment Nonstop 
Transported and On-Flight O&D Data, 
by month, for the 12 months ended 
December 31, 1984, and the most recent 
data available for 1985 for all carriers 
between the city pairs specified in 
footnote 6. 


2. Joint Applicants 


a. Provide, to the extent not already 
provided, the information required by 
§ 303.36 (a)-{c). 


Operations, Public Proceedings Division. Due to the 
volume of this material, Public Counsel will not be 
able to print and distribute copies to the parties. 
Two copies of these materials will be available for 
the parties use in Room 4201, 400 7th Street, SW., 
Washington, D.C. 

5 In order to reduce the volume of data, city-pairs 
with less than 10 departing passengers per day will 
not be listed. 

® Specified City-pairs: 

1. AUS-IAH 

2. DEN-SLC 

3. LGA/JFK/EWR-DCA/IAD 


11 MCI-SAN 

12. BOS-LAS 

13. CLE-SJC 

14. DCA/IAD-DEN 

15. LGA/JFK/EWR-PHX 
16. LGA/JFK/EWR-SFO 
17. LAS-LGA/JFK/EWR 
18. LAX-LGA/JFK/EWR 
19. LAX-ORD 

20. ORD-SAN 


3. TWA 


a. TWA should indicate whether or 
not it discussed its sale or acquisition 
with any other carrier or party within 
the past 3 years. If so, provide copies of 
all documents, studies, reports and 
analyses relating to such discussions. 

b. Provide a current senority list or 
lists for TWA's pilots, flight engineers 
and flight attendants. Include any 
available information that further 
defines such personnel, such as 
seniority number, date of hire, current 
status, and any specified job rights or 
entitlements as a result of contracts or 
arbitration awards. 

c. State whether the acquisition 
agreement was the subject of recent 
collective bargaining negotiations with 
any of TWA’'s unions. If so, describe 
such discussions in detail and the 
results of such discussions. Provide 
evidence and indicate the carrier's 
position as to how the implementation 
of this acquisition agreement will affect 
existing or prospective collective 
bargaining agreements. 

d. TWA should submit all studies, 
reports, analyses, and documents of the 
impact on TWA employees of the 
acquisition agreement. 

e. State or estimate the number of 
TWA employee positions, by craft, that 
will remain in each location after the 
acquisition. 

1. Are additional changes anticipated 
within the next 3 years? 

2. If so, describe in detail the 
anticipated changes, and indicate how 
those changes will affect employee 
positions remaining after the 
acquisition. 


Texas Air Corp. 


a. Provide a list of all non-stop city 
pairs into which Texas Air Corp. is 
considering entry, as required by 
§ 303.33(a). 

b. Provide an existing seniority list or 
lists for Texas Air Corp. for its 
subsidiaries Continental Air Lines and 
New York Air pilots, flight engineers, 
and flight attendants. Include any 
available information that further 
defines those personnel, such as 
seniority number, date of hire, current 
status and any specified job rights or 
entitlements as a result of contracts or 
arbitration awards. 

c. State whether this acquisition 
agreement was the subject of recent 
collective bargaining negotiations with 
the Air Line Pilots Association or any 
other Texas Air Corp. or subsidiary 
labor group. If so, describe such 
discussions in detail and the results of 
such discussions. Provide evidence and 
indicate the carrier's position as to how 
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the implementation of this acquisition 
agreement will affect existing or 
prospective collective bargaining 
agreements. 

d. Detail the total cost to Texas Air 
that might be incurred from the 
imposition of any labor protective 
provisions. Provide copies of any final 
judgment by a court or by the National 
Mediation Board in a proceeding 
involving charges that Continental or 
Texas International Airlines or New 
York Air has violated the Railway Labor 
Act or a collective bargaining agreement 
obligation at any time since 1980. 

e. Provide a summary of any 
reorganization plan and related 
information that Texas Air Corp's 
subsidiary Continental Air Lines has 
filed or will file with the bankruptcy 
court. This information should include, 
but is not limited to, financial 
transactions between Texas Air Corp. or 
its subsidiary Continental Air Lines and 
TWA, discussions between Texas Air 
Corp. or its subsidiary Continental and 
TWA (concerning this agreement), and 
recommendations of Texas Air Corp. or 
its subsidiary Continental Air Lines, to 
the bankruptcy court and court 
dispositions of those filings. Texas Air 
Corp. should provide updates of this 
request throughout the pendency of this 
proceeding. 


5. Labor Parties 


a. Each labor party shall submit a 
detailed description that includes 
specific language of the labor protective 
provisions which it seeks to have 
imposed as a result of this proceeding. 
This description shall include, but not be 
limited to, hiring preferences, seniority 
integration, supplemental pay or 
allowances, and retention of fringe 
benefits. 

b. Each union shall provide a seniority 
list or lists of their represented 
employees at Texas Air Corp. and its 
subsidiaries and TWA by class or craft. 
Include any available information that 
further defines those personnel, such as 
seniority number, date of hire, current 
status, and any specified job rights or 
entitlements as a result of contracts or 
arbitration awards. 


B. Direct Exhibits 
1. Texas Air Corp. 


a. Submit estimates of Texas Air 
Corp.'s traffic and financial results for 
services it or its airline subsidiaries 
propose to operate following 
implementation of the acquisition. 
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Estimates should include all of the 
following:? 

1. Single-plane and on-line connecting 
schedules, by season, for all proposed 
U.S.-Western Europe services. 
Schedules should contain flight number, 
complete routings from origin to 
destination (including behind U.S. and 
Western Europe gateway points), 
departure and arrival times, equipment 
types (including seat configurations by 
class of service), days scheduled and 
classes of service offered, and the 
limitations, if any, on the number of 
seats available for each class. 

2. Based upon the proposed U.S.- 
Western Europe schedules, submit a 
passenger traffic forecast on an O&D 
market-by-market and type of freedom 
bais (single-plane and on-line 
connecting and, to the extent possible, 
interline connecting) detailing the data 
sources of all traffic. Include any 
anticipated changes in traffic in other 
international markets on the applicant's 
existing system in which service will be 
altered as a result of the proposal(s) in 
this case. The basis for any forecasting 
technique and assumptions used should 
be clearly explained. Indicate any 
seasonal fluctuations that are 
anticipated in each market. 

3. Show, with a breakdown for peak 
and off-peak seasons, by direction and 
in U.S. dollars, proposed fares in all 
U.S.-Western Europe markets (by fare 
type and with a description of all fare 
conditions/restrictions in which single 
plane service is proposed and traffic is 
forecast).* All proposed fares should be 
based upon the fare level in effect on 
July 1, 1984 (the mid-point of the cost 
year, i.e., year ending December 31, 
1984).° Do not allow for inflation, or 
SFFL fare adjustments or any upward 
fare flexibility to the forecast year. 
Include a percentage distribution of 
passengers forecast for each fare type 
proposed for each market (explain the 
basis and/or discount fares, set forth 
and explain all restrictions, conditions 
and capacity limits on fare availability). 
Separately indicate the dilution from 


7 The base year for forecasting traffic and 
expense estimates should be calendar year 1984. 
Financial results should be based on the fares and 
rates in effect at the mid-point of the cost year—July 
1, 1984. The forecast year should be the year ending 
December 31, 1986. 

8 Also show similar fare data for on-line 
connecting markets where those markets account 
for 10 percent or more of the total traffic forecast. 

®Describe any new service to be offered or 
customary service to be withheld with regard to: (a) 
Reservations (local, on-line, and interline), (b) 
baggage (local, on-line, and interline), and (c) food 
and beverage. 


joint fares or other factors not directly 
related to discount fare offerings. 

4. Based upon the traffic forecasts in 
paragraph 2 above and the proposed 
fares in paragraph 3 above, indicate the 
net revenue anticipated from the 
proposed U.S.-Western Europe service 
for the forecast year. Explain how all 
dilution factors were determined in each 
revenue estimate. 

5. Submit estiamtes of costs or savings 
associated with setting up new stations 
or expanding or consolidating existing 
facilities or carrying on existing stations 
at each point for which single-plane 
service is proposed. Describe 
arrangements contemplated to secure 
gate positions, terminal space, etc. at 
each new station. Describe any other 
start-up expenses. 

6. Submit a profit and loss statement 
for the forecast year and show the 
estimated net impact of the proposal on 
the carrier with and without the 
imposition of labor protection 
provisions. Estimates should be based 
on the DOT Form 41 functional account 
method, and should include an 
explanation of how costs are allocated 
between domestic and international 
operations. Unit costs should be for the 
12 months ended December 31, 1984. (Do 
not allow for inflation to the forecast 
year).° 

7. Provide an estimate of the amount 
of capital that the applicant would 
invest as a result of the agreement. 
Provide supporting detail for the 
estimated, and demonstrate how such 
costs would be financed and amortized. 

8. Estimate the number of gallons of 
fuel to be consumed by aircraft type in 
the forecast year as a result of the 
proposed operations and explain the 
basis of such estimates. 

9. Submit a map showing how the 
carrier's existing route structure would 
feed into its proposed services. 

b. Texas Air Corp. should state 
whether the proposed acquisition will 
result in the establishment or expansion 
of any domicile, station or hub. Specify 
the manner in which these domiciles, 
stations, or hubs will be staffed by 
Texas Air Corp. or TWA employees 
hired by Texas Air Corp., by class or 
craft. 

1. State whether any Texas Air Corp. 
or TWA employees will experience loss 
of jobs, furloughs, involuntary transfers, 
or any reduction.in job status or 


°To the extent any expense estimates differ from 
expenses shown in the carrier's Form 41 Reports for 
the 12 months ended December 31, 1984, those 
differences should be fully explained. 
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entitlements, as a result of, related to, or 
in anticipation of, the acquisition 
agreement, and the circumstances which 
will or may give rise to such actions. 

2. If so, state the number of employees 
who will experience each such type of 
action, the type of action which will be 
taken against any Texas Air Corp. or 
TWA employee, their class or craft, the 
probable date such action will be taken, 
the domicile or station of the employees. 
and the manner in which each such 
action will be implemented. 

3. Describe in detail what protections, 
monetary or otherwise, Texas Air Corp. 
will provide under the acquisition 
agreement or any collective bargaining 
agreement to any employee who suffers 
any job loss, furlough, involuntary 
transfer, or reduction of job status or 
entitlements as a result of, or related to, 
or in anticipation of, the route transfer 
agreement. For each such protection, 
specify the type of protection which will 
be provided, to whom it will be 
applicable, when it will be applicabie, 
under that circumstances, and for what- 
duration. 

c. Provide detailed estimates 
concerning the cost and impact on 
existing employees that would be 
associated with the imposition of the 
specific labor protective provisions 
sought by each labor party. To the 
extent possible, include such 
information as they relate to employee 
dismissals, demotions/downgrading or 
other displacements, transfers and 
related expense, reduction in flying time. 
furloughs, or other expenses/impacts. 
Demonstrate the benefit/detriment 
associated with the imposition of labor 
protective provisions. 


2. Air Carrier Parties Intending To Rely 
on Alternative Service Proposals 


Using the approach shown in item 
I[I.B.1.a as a general guideline, set forth 
any proposed alternative service 
proposals. 


Procedural Schedule 


_Prehearing Conference. 


Deadline for Filing Petitions to 
Intervene 
Information Responses 
Direct Exhibits 
Rebuttal Exhibits 
Hearing 
Brith 00 AL Jos occcs.-cccssssses : 
Recommended Decision..............++ Nov. 27, 1985 


{FR Doc. 85-19367 Filed 8-13-85; 8:45 am] 
BILLING CODE 4910-62-M 
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DEPARTMENT OF THE TREASURY 


Customs Service 
{T.D. 85-137] 


Customhouse Broker License No. 
3605; Suspension for 90 Days 


Notice is hereby given that the 
Assistant Secretary of the Treasury, on 
December 21, 1984, pursuant to section 
641, Tariff Act of 1930, as amended (19 
U.S.C. 1641), and Part 111 of the 
Customs Regulations, as amended (19 
CFR Part 111), suspended for 90 days the 
individual broker's license No. 3605 
issued to james A. Barnhart, Los 
Angeles, California on fuly 1, 1964, for 
the Customs District of Los Angeles, 
California. The decision was stayed 
pending the recent decision by the Court 
of International Trade, which upheld the 
suspension (Slip Op. 85-57, June 24, 
1985). The decision took effect as of July 
24, 1985. 

Alfred R. DeAngelus, 

Acting Commissioner of Customs. 

|#R Doc. 85-19303 Filed 8-13-85; 8:45 am] 
BILLING CODE 4820-02-M 


VETERANS ADMINISTRATION 
Agency Form Under OMB Review 


AGENCY: Veterans Administration. 
ACTION: Notice. 


The Veterans Administration has 
submitted to OMB for review the 
following proposal for the collection of 
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information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). This document contains an 
extension and lists the following 
information: (1) The department or staff 
office issuing the form, (2) the title of the 
form, (3) the agency form number, if 
applicable, (4) how often the form must 
be filled out, (5) who will be required or 
asked to report, (6) an estimate of the 
number of responses, (7) an estimate of 
the total number of hours needed to fill! 
out the form, and {8) an indication of 
whether section 3504(h) of Pub. L. 96-511 
applies. 
ADDRESSES: Copies of the form and 
supporting documents may be obtained 
from Patricia Viers, Agency Clearance 
Officer (732), Veterans Administration, 
810 Vermont Avenue, NW, Washington, 
DC 20420, (202) 389-2146. Comments and 
questions about the items on the list 
should be directed to the VA's OMB 
Desk Officer, Dick Eisinger, Officer of 
Management and Budget, 726 Jackson 
Place, NW, Washington, DC 20503, (202) 
395-7316. 
DATES: Comments on the information 
collection should be directed to the 
OMB Desk Officer within 60 days of this 
notice. 

Dated: August 9, 1985. 

By direction of the Administrator: 
Everett Alvarez, Jr., 
Deputy Administrator. 


Extension 


1. Department of Veterans Benefits 
2. Notice of Change in Student Status 
3. VA Form 22-1999b 


4. On occasion 

5. State or local governments, Non-profit 
institutions, Small businesses 
organizations 

6. 805,000 responses 

7. 67,083 hours 

8. Not applicable 


[FR Doc. 85-19304 Filed 8-13-85; 8:45 am| 
BILLING CODE 8320-01-M 


Voluntary Service National Advisory 
Committee; Availability of Annual 
Report 


Notice is hereby given that the Annual 
Report of the Veterans Administration 
Voluntary Service National Advisory 
Committee Annual Meeting for 1984 has 
been issued. 

The report summarizes activities of 
the annual meeting which was held in 
Cincinnati, Ohio, October 24 through 27, 
1984. 

It is available for public inspection at 
two locations: 

Library of Congress, Serial and 
Government, Publication Reading 
Room, LM 133, Madison Building, 
Washington, DC 20540 

and 

Veterans Administration, Voluntary 
Service (135), 810 Vermont Avenue, 
NW, Washington, DC 20420. 

Dated: August 7, 1985. 

Rosa Maria Fontanez, 

Committee Management Officer. 

[FR Doc. 85-19305 Filed 8-13-85; 8:45 am} 

BILLING CODE 8320-01-M 
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This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in open session at 10:00 a.m. on 
Monday, August 19, 1985, to consider the 
following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Disposition of minutes of previous 
meetings. 

Recommendation regarding the 
liquidation of a bank's assets acquired 
by the Corporation in its capacity as 
receiver, liquidator, or liquidating agent 
of these assets: 


Case No. 46,290 
Continental Illinois National Bank and 
Trust Company of Chicago, Chicago, 
Illinois 


Reports of committees and officers: 


Minutes of actions approved by the 
standing committees of the Corporation 
pursuant to authority delegated by the Board 
of Directors. 

Reports of the Division of Bank Supervision 
with respect to applications, requests, or 
actions involving administrative enforcement 
proceedings approved by the Director or an 
Associate Director of the Division of Bank 
Supervision and the various Regional 
Directors pursuant to authority delegated by 
the Board of Directors. 


Discussion Agenda: 
No matters scheduled. 


The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550 17th Street, NW., 
Washington, DC. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Executive 
Secretary of the Corporation, at (202) 
389-4425. 


Dated: August 12, 1985. 
Federal Deposit Insurance Corporation. 
Hoyle D. Robinson, 
Executive Secretary. 
[FR Doc. 85-19452 Filed 8-12-85; 3:45 pm] 
BILLING CODE 6714-01-M 
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FEDERAL DEPOSIT INSURANCE 
CORPORATION 
Agency Meeting 

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 10:30 a.m. on Monday, August 19, 
1985, the Federal Deposit Insurance 
Corporation’s Board of Directors will 
meet in closed session, by vote of the 
Board of Directors, pursuant to sections 
552b(c)(2), (c)(6), (c)(8), and (c)(9)(A)fii) 
of Title 5, United States Code, to 
consider the following matters: 

Summary Agenda: No substantive 
discussion of the following items is 
anticipated. These matters will be 
resolved with a single vote unless a 
member of the Board of Directors 
requests that an item be moved to the 
discussion agenda. 

Recommendations with respect to the 
initiation, termination, or conduct of 
administrative enforcement proceedings 
(cease-and-desist proceedings, 
termination-of-insurance proceedings, 
suspension or removal proceedings, or 
assessment of civil money penalties) 


against certain insured banks or officers, 


directors, employees, agents or other 
persons participating in the conduct of 
the affairs thereof: 


Names of persons and names and locations 
of banks authorized to be exempt from 
disclosure pursuant to the provisions of 
subsections (c)(6), (c)(8), and (c)(9)A)(ii) of 
the “Government in the Sunshine Act” (5 
U.S.C. 552b(c)(6), (c)(8), and (c)(9){A)(ii)). 

Note.—Some matters falling within this 
category may be placed on the discussion 
agenda without further public notice if it 
becomes likely that substantive discussion of 
those matters will occur at the meeting. 


Federal Register 
Vol. 50, No. 157 


Wednesday. August 14, 1985 


Discussion Agenda: 

Personnel actions regarding 
appointments, promotions, 
administrative pay increases, 
reassignments, retirements, separation. 
removals etc.: 

Names of employees authorized to be 
excempt from disclosure pursuant to the 
provisions of subsections (c)(2) and {c){6) of 
the “Government in the Sunshine Act” (5 
U.S.C. 552b(c}{2) and (c){6)). 

The meeting will be held in the Board 
Room on the sixth floor of the FDIC 
Building located at 550—17th Street, 
NW., Washington, DC. 

Requests for further information 
concerning the meeting may be directed 
to Mr. Hoyle L. Robinson, Executive 
Secretary of the Corporation, at (202) 
389-4425. 

Dated: August 12, 1985. 

Federal Deposit Insurance Corporation. 
Hoyle L. Robinson, 

Executive Secretary. 

[FR Doc. 85-19453 Filed 8-12-85; 3:54 pm} 
BILLING CODE 6714-01-M 


FEDERAL HOME LOAN MORTGAGE 

CORPORATION 

DATE AND TIME: Thursday, August 15. 

1985, 1:00 p.m. 

PLACE: 1776 G Street, NW., Conference 

Room 8&-C, Washington, D.C. 20013. 

STATus: Closed. 

CONTACT PERSON FOR MORE 

INFORMATION: Alan B. Hausman, 1776 G 

Street, NW., P.O. Box 37248, 

Washington, D.C. 20013 (202) 789-5097. 

MATTERS TO BE CONSIDERED: 

Closed: Minutes of May 2, 1985, Board of 
Directors’ Meeting 


Closed: President's Report 
Closed: Financial Report 


Date sent to Federal Register: August 8, 
1985. ; 
Maud Mater, 
Secretary. 
[FR Doc. 85-19458 Filed 8-12-85; 4:11 pm] 
BILLING CODE 6720-02-M 


4 


FEDERAL RESERVE SYSTEM 

TIME AND DATE: 12:00 noon, Monday 
August 19, 1985. 

PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
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entrance between 20th and 21st Street, 
NW., Washington, DC 20551. 


status: Closed. 
MATTERS TO BE CONSIDERED: 


1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees. 

2. Any items carried forward from a 
previously announced meeting. 

CONTACT PERSON FOR MORE 
INFORMATION: Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting. 

Dated: August 9, 1985. 

Barbara R. Lowrey, 

Associate Secretary of the Board. 

{FR Doc. 85-19331 Filed 8-9-85; 4:19 pm] 
BILLING CODE 6210-01-M 


5 
INTERNATIONAL TRADE COMMISSION 


{USITC SE-85-34] 


‘ TIME AND DATE: 10:00 a.m., Wednesday, 
August 21, 1985. 
PLACE: Room 117, 701 E Street, NW., 
Washington, DC 20436. 
STaTus: Open to the public. 
MATTERS TO BSE CONSIDERED: 

1. Agenda. 

2. Minutes. 

3. Ratification List. 

4. Petitions and Complaints: 

5. Investigations Nos. 701-TA-251/253 and 
731-TA-271/274 [Preliminary] (Certain 
welded carbon sieel pipes and tubes from 
{ndia, Taiwan, Turkey, and Yugoslavia). 

6. Any items left over from previous 
agenda. 

CONTACT PERSON FOR MORE 
INFORMATION: Kenneth R. Mason, 
Secretary, (202) 523-0161. 

Kenneth R. Mason, 

Secretary. 

{FR Doc. 85-19351 Filed 8-9-85; 5:06 pm] 
BILLING CODE 7020-02-M 


NATIONAL TRANSPORTATION SAFETY 
BOARD 

TIME AND DATE: 9 a.m., Tuesday, August 
20, 1985. 

PLACE: NTSB Board Room, Eighth Floor, 
800 Independence Ave., SW., 
Washington, DC. 20594. 

status: The first four items on the 
agenda will be open to the public; the 
last two items will be closed under 
Exemption 10 of the Government in the 
Sunshine Act. 


MATTERS TO BE CONSIDERED: 


1. Aircraft Accident Report: Vieques Air 
Link, Inc., Britten-Norman BN-2A-6 Islander, 
N589SA, Vieques, P.R., August 2, 1984. 

2. Railroad Accident Report: Head-on 
Collision of Chicago, South Shore and South 
Bend Railroad Trains Nos. 123 and 218, Gary, 
Indiana, January 21, 1985. 

3. Railroad Accident Report: Rear-end 
Collision of Two Chicago Transit Authority 
Trains near the Montrose Avenue Station, 
Chicago, Illinois, August 17, 1984. 

4. Marine Summary Reports: F/V 
Bonaventure, F/V Judith Lee Rose, M/V 
ANGELA BRILEY, and the F/V LIBERTY. 

5. Opinion and Order: Commandant v. 
Mann, Docket ME-107; disposition of 
seaman’s appeal. 

6. Opinion and Order: Whittle v. 
Administrator, Docket 22 EAJA SE-60591 
disposition of the Administrator's appeal 
from the law judge's award of fees. 

7. Opinion and Order: Petition of Johnson, 
Docket SM-3322; disposition of the 
petitioner's request for disposition of the case 
on the merits. 


CONTACT PERSON FOR MORE 
INFORMATION: Catherine T. Kaputa (202) 
382-6525. 

Dated: August 11, 1985. 
Effic M. Upshaw, 
Alternate Federal Liaison Officer. 


{FR Doc. 85-19428 Filed 8-12-85; 1:01 pm] 
BILLING CODE 7533-01-M 


7 


NUCLEAR REGULATORY COMMISSION 
DATE: Weeks of August 12, 19, 26, and 
September 2, 1985. 

PLACE: Commissioners’ Conference 


Room, 1717 H Street, NW., Washington 
DC. 


\ STATUS: Open and Closed. 


MATTERS TO BE CONSIDERED: 
Week of August 12 
Thursday, August 15 
11:30 a.m. : 
Affirmation Meeting (Public Meeting) (if 
needed) 
Week of August 19—Tentative 


No Commission meetings 


Week of August 26—Tentative 
No Commission Meetings 


Week of September 2-—Tentative 


Tuesday, September 3 
2:00 p.m. 
Periodic Briefing on NTOLs (Public 
Meeting) 


Wednesday, September 4 


10:00 a.m. 
Discussion of Management-Organization 
and Internal Personnel Matters (Closed— 
Ex. 2 & 6) 
2:00 p.m. 
Continuation of 7/23 Discussion on Threat 
Level and Physical Security (Closed—Ex. 
1) 
Thursday, September 5 
11:30 a.m. 
Affirmation Meeting (Public Meeting) (if 
needed) 


Friday, September 6 


10:00 a.m. 
Status of Interpretation of Appendix R— 
Fire Protection (Public Meeting) 


TO VERIFY THE STATUS OF MEETINGS 
CALL (RECORDING): (202) 634-1498. 
CONTACT PERSON FOR MORE 
INFORMATION: Julia Corrado (202) 634— 
1410. 


Dated: August 8, 1985. 
Julia Corrado, 
Office of the Secretary. 
[FR Doc. 85-19332 Filed 8-9-85; 4:22 pm] 
BILLING CODE 7590-01-M 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 182 
[Docket No. 81N-0314] 


Sulfiting Agents; Proposal To Revoke 
GRAS Status for Use on Fruits and 
Vegetables intended To Be Served or 
Soild Raw to Consumers 


AGENCY: Food and Drug Administration. 
ACTION: Proposed rule. 


sSumMARY: The Food and Drug 
Administration (FDA) is announcing 
that currently available information has 
raised significant questions about the 
safety of the use of sulfur dioxide, 
sodium sulfite, sodium and potassium 
bisulfite, and sodium and potassium 
metabisulfite (collectively known as 
fulfiting agents or sulfites) on fruits and 
vegetables intended to be served raw or 
sold raw to consumers. As a result of 
these questions, FDA believes that this 
use of sulfites can no longer be 
considered to be generally recognized as 
safe (GRAS). Therefore, FDA is 
proposing to amend the regulations on 
the sulfiting agents in 21 CFR Part 182 to 
except their use on fruits and vegetables 
intended to be served raw or sold raw to 
consumers or to be presented to 
consumers as fresh from the uses of 
these substances that are GRAS. 

This proposed action is based upon 
FDA's review of new information on 
sulfiting agents received in response to a 
proposal to affirm the GRAS status of 
sulfiting agents published in the Federal 
Register of July 9, 1982 (47 FR 29956); the 
January 31, 1985, final report of the 
Federation of American Societies for 
Experimental Biology (FASEB) on the 
Reexamination of the GRAS Status of 
Sulfiting Agents; recently published 
reports in the medical literature; 
consumer complaints received by the 
agency; and other relevant information. 


DATE: Comments by September 13, 1985. 


ADDRESS: Written comments to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, Rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 


FOR FURTHER INFORMATION CONTACT: 
Gerad L. McCowin, Center for Food 
Safety and Applied Nutrition (HFF-330), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-472- 
5676. 


SUPPLEMENTARY INFORMATION: 


I. Background/Regulatory History 

Sulfiting agents have a long history of 
use as food ingredients. Since November 
20, 1959 (24 FR 9368), these food 
ingredients have been listed as GRAS 
for use as chemical preservatives. 

In 1976, during the course of the 
agency's review of the safety of GRAS 
Substances (Ref. 1), the Select 
Committee on GRAS Substances (the 
Select Committee) of FASEB issued a 
report on the health aspects of the use of 
sulfiting agents as food ingredients (Ref. 
2). Subsequently, in the Federal Register 
of July 9, 1982 (47 FR 29956), FDA 
proposed to affirm, with specific use 
limitations, the GRAS status of certain 
sulfiting agents (Ref. 3). 

The agency received numerous 
comments on the 1982 proposal. Some 
comments reported new uses of the 
sulfiting agents, significant recent 
expansion of some old uses, widespread 
use by the food-service industry, and 
many uses that were unlabeled. Other 
comments reported the possibility that.a 
significant number of individuals may 
experience potentially severe allergic- 
type responses upon consuming foods 
treated with sulfiting agents. The agency 
is using the term “allergic-type 
responses” to describe the various types 
of symptoms that individuals have 
suffered after eating sulfite-treated fresh 
fruits and vegetables that were served 
or sold raw. These responses in some 
ways resemble responses to an allergen. 
However, the scientific community is 
unsure at this time about the actual 
mechanism of response elicited by the 
sulfite ingredient. 

The agency also received a citizen 
petition regarding the use of sulfiting 
agents in food and drugs. The petition 
echoed many of the concerns expressed 
in the comments and urged the agency 
to take certain regulatory actions to 
restrict the use of sulfites in food. 

A number of the comments received, 
as well as portions of the citizen 
petition, are relevant to the specific 
action being proposed in this document. 
The agency's responses to these 
comments are included in this 
document. 

The new information received in 
response to the 1982 proposal prompted 
the agency to ask FASEB to reexamine 
the GRAS status of the use of sulfiting 
agents. FASEB established an ad hoc 
Review Panel on the Reexamination of 
the GRAS Status of Sulfiting Agents (the 
Panel). On July 9, 1984 (49 FR 27994), 
FDA announced the formation of the 
Panel. 

The Panel evaluated recent scientific 
publications and new information and 
data submitted to FDA in response to its 
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1982 proposal. The Panel supplemented 
this information with additional 
materials acquired independently, and 
conducted an open meeting on 
November 29, 1984, at which individuals 
and organizations presented their views 
on sulfite-related issues. On January 31, 
1985, FASEB issued its final report (Ref. 
4). 

In that report, although the Panel 
concluded that for the majority of the 
population “there is no evidence * * * 
to suspect a hazard,” the Panel also 
concluded that for the fraction of the 
public that is sulfite sensitive, ‘there is 
evidence * * * that demonstrates or 
suggests reasonable grounds to suspect 
a hazard of unpredictable severity to 
such individuals when they are exposed 
to sulfiting agents in some foods at 
levels that are now current and in the 
manner now practiced” (Ref. 4, p. 60). 

Upon evaluation of available 
information, FDA concurs with the 
conclusions of the Panel and is currently 
assessing the use of sulfiting agents on 
foods. 

In the Federal Register of April 3, 1985 
(50 FR 13306), FDA published a proposal 
to require that all packaged foods that 
contain 10 parts per million (ppm) or 
more of sulfur dioxide equivaients must 
be labeled to disclose the presence of a 
sulfiting agent. If the agency adopts that 
proposal, sulfite-sensitive individuals 
will be able to avoid packaged food 
products to which they might be 
sensitive. 

The agency believes, however, that 
labeling is not likely to be an effective 
means of protecting sulfite-sensitive 
individuals from certain sulfited foods, 
including fruits and vegetables that are 
served raw or sold raw to consumers in 
food-service establishments. Ingestion 
of these types of foods has been 
associated with rare but potentially life- 
threatening responses in asthmatic 
individuals. 

Because of the acute health problems 
that have been associated with the use 
of sulfites on fresh fruits and vegetables 
sold in food-service establishments, 
FDA has decided to act immediately 
with regard to this use, before deciding 
whether to affirm the GRAS status of 
the other uses of sulfiting agents. In 
addition, because of these health 
problems, the agency is providing only 
30 days for comments on this proposal 
instead of the customary 60 days. 

In this document, FDA is announcing 
its preliminary conclusion that the use of 
sulfiting agents on fruits and vegetables 
intended to be served raw or sold raw to 
consumers is not GRAS. To reflect this 
preliminary conclusion, the agency is 
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proposing to amend Part 182 (21 CFR 
Part 182). 

If the agency confirms its preliminary 
conclusion, this use of sulfiting agents 
would constitute the use of an 
unapproved food additive. As a result, 
the use of sulfites on any fruit or 
vegetable that is intended to be served 
or sold raw would cause that fruit or 
vegetable to be adulterated and in 
violation of section 402(a)(2)(C) of the 
Federal Food, Drug, and Cosmetic Act 
(the Act) (21 U.S.C. 342(a}(2)(C)). The 
agency intends to address all other uses 
of sulfiting agents, including their use on 
potatoes and potato products, in the 
near future. 


II. The use of Sulfiting Agents on Fruits 
and Vegetables 


A. Purpose 


Many raw foods, when exposed to the 
air, rapidly discolor or otherwise lose 
their natural, fresh appearance. For 
example, lettuce wilts and browns 
around the edges; cut apples become 
brown; avocado pulp turns black. 
Sulfiting agents are one type of chemical 
preservative that serves effectively to 
prevent or to delay the process of 
browning and deterioration of raw fruits 
and vegetables by acting as an 
antioxidant. Sulfites are used by 
restaurants to help maintain the fresh 
appearance of certain fruits and 
vegetables in salad bars. They are also 
used by some suppliers of produce that 

«s intended for salad bar use or of 
vegetables that are intended for cooking. 
Although a number of substances such 
as citric acid, ascorbic acid, or sodium 
erythorbate could be used to maintain 
the freshness of raw fruits and 
vegetables, the primary commercial 
products sold for this use contain the 
various sulfite salts as their principal 
active ingredients. 

Label directions for these products 
advise users to dissolve a specific 
amount of the product in water, to dip 
the food to be treated in this solution for 
a stated period of time, and to drain the 
food before refrigerating or cooking. 


B. FDA’s Concerns 


FDA ‘is concerned about the use of 
sulfiting agents on fruits and vegetables 
intended to be served raw or sold raw to 
consumers because of serious responses 
in sulfifte-sensitive individuals have 
been associated with this widespread 
use of sulfites on fresh fruits and 
vegetables and because such use is not 
commonly labeled so that sensitive 
individuals may avoid sulfite-treated 
foods. FDA's concerns extend to fruits 
and vegetables that may have 
undergone physical processing before 


sale, such as guacomole made from 
mashed avocado, and to raw fruits and 
vegetables that, to the consumer, appear 
to be fresh but that may have been 
processed in some way (e.g., freezing). 
Restaurant consumers of raw fruits and 
vegetables that have the appearance of 
freshness do not generally expect such 
foods to contain preservatives, and 
these foods are rarely labeled. Similarly, 
raw fruits and vegetables sold in grocery 
stores are not usually labeled, and 
consumers do not associate them with 
the presence of preservatives such as 
sulfiting agents. 

FDA is also aware of a number of 
recent trends and practices that raise 
concern because they contribute to the 
likelihood of greater exposure to sulfites 
in the American diets. More Americans 
are eating a greater proportion of their 
meals away from home. One trend of 
considerable importance in recent years 
has been the increase in the presence of 
salad bars in restaurants and other 
food-service establishments. Such salad 
bars usually offer the consumer a wide 
variety of fruits and vegetables from 
which to choose. The popularity of these 
salad bars may be attributed at least in 
part to consumers’ increasing concern 
about physical well-being and their 
desire to replace certain “processed” 
foods in the diet with “natural” or 
“fresh” foods or to reduce caloric intake. 

Data indicate that sulfiting agents 
continued to be used on some of the 
foods offered for sale at many salad 
bars. However, their use is rarely 
disclosed to the consumer. In addition, 
the levels at which sulfiting agents are 
used by restaurant and food-service 
establishment personnel vary widely, 
largely as a result of the differences in 
the degree of care employed by such 
personnel. Consequently, there is a wide 
variation in the sulfite content of treated 
products. 

The practices and trends described 
above take on added significance in 
light of reports received since 1982 of 
adverse responses associated with food 
allegedly treated with sulfiting agents. 
At present, FDA has received over 500 
consumer complaints where the 
individuals reported suffering a variety 
of adverse aliergic-type responses after 
eating food to which they believed 
sulfiting agents had been added. 

Information currently available 
indicates that allergic-type responses to 
sulfites are most likely to occur among 
persons who are asthmatic. Although 
prevalence estimates vary, among the 
estimated 10 million asthmatic patients 
in the U.S. population, as many as 1 in 
10 (or 1 million persons) may be sulfite 
sensitive (Ref. 4). Although there is even 
less certainty about the degree to which 
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nonasthmatic persons may also be 
sulfite sensitive, nonasthmatics were 
nevertheless involved in several of the 
complaints reported to the agency. 


C. FDA Actions 


In 1983, FDA began to take steps to 
provide consumers with information 
that would help them avoid foods to 
which they could be sensitive because 
the foods were treated with sulfiting 
agents. 

In March of that year, FDA issued an 
interpretation of its model food 
sanitation code. This interpretation was 
later revised in its September 1983 
“Retail Food Protection Program 
Information Manual” (Ref. 5). The 
revised interpretation stated that “fresh 
fruits and fresh vegetables and other 
foods which are intended for sale in the 
raw state and which have received 
treatment with sulfiting agents at the 
retail establishment will be considered 
safe under the provisions of the model 
food sanitation code only if the 
consumers are informed that sulfiting 
agents have been added.” By March 
1985, however, 19 States had still not 
adopted this interpretation. Moreover, 
because of the great number. of 
restaurants and other retail 
establishments, comprehensive 
enforcement is difficult to achieve. 

FDA is aware that some recent 
information indicates that the use of 
sulfiting agents on salad bar items in 
food-service establishments, and the use 
of these agents by suppliers of fresh and 
ready-to-cook produce to such 
establishments, have declined in the last 
2 years. For example, the National 
Restaurant Association, which advised 
its members in February 1983 to stop 
applying sulfites, found in a subsequent 
survey (reported in the June 1, 1983 
letter from R. Neville to Sanford Miller) 
that less than 4 percent of its members 
were using sulfiting agents. In addition, 
the Produce Marketing Association 
reported in November 1984 that a recent 
survey showed that 5 percent of its 
members were using sulfiting agents, 
and that only 2 percent were using them 
on a regular basis (Ref. 4). 

Even these relatively iow perceniages, 
however, represent a large number of 
retail establishments in absolute terms. 
Moreover, these surveys do not include 
the large number of retail food 
establishments that do not belong fo the 
organizations conducting these surveys. 
Thus, the problem of sulfite-sensitive 
individuals unknowingly eating sulfite- 
treated foods still exists. This is 
evidenced by the fact that more than 40 
percent of the consumer complaints that 
FDA has received have come to the 
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agency since the Produce Marketing 
Association survey was completed. 
Moreover, such reports have continued 
even in recent months. 


D. Summary 


In summary, FDA's. concerns stem 
from the following facts: 

1. Sulfite-sensitive asthmatics in the 
United States may number as many as 1 
million persons. 

2. Current lifestyle trends and food- 
processing practices point to significant 
exposure of individuals to sulfiting 
agents used on fresh fruits and fresh 
vegetables. 

3. The potential for carelessness or 
misuse exists when sulfiting agents are 
applied to food by food-service 
establishment personnel. 

4. Although industry data indicate a 
decline in the use of sulfiting agents by 
restaurants and produce marketers, a 
significant number may still be using 
them and FDA is still receiving reports 
from individuals of ailergic-type 
responses allegedly associated with 
eating sulfite-treated foods. 

5. Although FDA has proposed that all 
packaged foods that contain sulfites be 
so labeled, labeling in restaurants and 
grocery stores is not a practical 
alternative because labeling in those 
environments is not customarily used 
and because of the difficulty of 
enforcing such labeling at either the 
Federal or State level. 

For these reasons, FDA believes that 
it is necessary to take action as soon as 
possible concerning the GRAS status of 
the use of sulfiting agents on fresh fruits 
and fresh vegetables. 


Ill. Safety Evaluation 
Consumer Complaints 


Since 1982, FDA has received 
complaints from approximately 500 
individual consumers who reported 
adverse responses, including 13 deaths. 
after eating food that the individuals 
either knew contained or suspected of 
containing sulfiting agents. Among the 
500 reports of adverse responses, the 
largest segment (approximately 40 
percent) specifically mention the 
occurrence of adverse responses after 
eating raw fruits or raw vegetables in 
restaurants, while 4 percent specifically 
mention fresh produce purchased in a 
grocery store. Thus, nearly half of ail 
complaints received specifically 
mention fresh fruits or vegetables. By 
comparison, approximately 15 percent of 
the 500 complaints specifically mention 
the occurrence of adverse responses 
after drinking wine or beer, and 14 
percent specifically mention processed, 
packaged focd eaten at home. The 


remaining complaints were less specific 
about the type of food and the place of 
purchase or consumption. 

The spectrum of reported responses to 
raw fruits and vegetables that had been 
treated with sulfites is broad, ranging 
from mild discomfort to very severe and 
even life-threatening. Although some 
reports fall into more than one clinical 
category, approximately 40 percent of 
the complaints mentioning fresh fruits or 
vegetables mention gastrointestinal 
effects, including nausea and diarrhea; 
about 50 percent mention various forms 
of respiratory distress; 10 percent 
mention anaphylaxis, coma, or shock; 
and 15 percent mention that 
hospitalization was required or 
emergency room care was sought. The 
remaining comments either did not 
mention specific symptoms or 
mentioned symptoms other than those 
described above. In approximately 30 
percent of these complaints, ihe 
consumers described the responses as 
allergic responses. 


IV. The Panels Report 


As noted above, early in 1984 FDA 
requested that FASEB reexamine the 
GRAS status of sulfiting agents. In 
response, FASEB established the Panel, 
which considered all relevant available 
information on the use of sulfiting 
agents. This information included recent 
scientific publications; information 
submitted to FDA in response to its 1982 
proposal; data on the levels of sulfiting 
agents currently used in the processing 
of foods and on the levels of sulfifing 
agents found in various foods as 
consumed; new toxicological 
information on sulfiting agents; and data 
regarding the ability of sulfiting agents 
to cause allergic-type responses in 
sensitive individuals. The Panel also 
had access to the consumer complaints 
(numbering approximately 300) that 
FDA had received by that time. In 
addition, the Panel conducted an open 
meeting on November 29, 1984, at which 
individuals and representatives of 
organizations presented data, 
information, and views on a range of 
sulfite-related issues. The Panel made 
its final report available to FDA on 
January 31, 1985. 


A. Exposure 


The Panel estimated that the mean 
dietary intake of sulfiting agents, as 
measured in sulfur dioxide equivalents, 
is about 10 milligrams per capita per day 
(0.17) milligram per kilogram body 
weight per day). It also estimated that 
the 99th percentile intake probably does 
not exceed 180 milligrams sulfur dioxide 
equivalents per capita per day (3 
milligrams per kilogram body weight per 
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day). The latter figure represents regular 
consumption of foods containing high 
levels of sulfites, such as wine, shrimp, 
“instant” potatoes, dried apricots, and 
“tossed salad” (Ref. 4). 


B. Sulfite-Sensitivity Reactions 


The Panel reviewed the evidence for 
the occurrence of adverse responses in 
certain individuals after ingesting foods 
containing sulfiting agents. This 
evidence included numerous published 
findings from clinical experiments 
involving the exposure of both asthmatic 
and nonasthmatic individuals to 
sulfiting agents. The Panel also 
reviewed hundreds of reports, submitted 
by consumers, physicians, and FDA 
field investigators, of adverse responses 
occurring after consumption of foods 
known to contain or suspected of 
containing sulfiting agents. A summary 
of the Panel's findings follows. 

1. Types of Responses. The most 
frequently reported response following 
exposure to sulfites or sulfur dioxide has 
been bronchial hyperreactivity 
(bronchoconstriction and 
bronchospasm), although other 
responses such as shock, 
gastrointestinal disturbances, and 
urticaria/angioedema as well as 
flushing, hypotension, and tingling 
sensations have also been reported (Ref. 
7). 

2. Clinical Studies. Clinical 
investigators have attempted to 
‘document adverse responses to sulfites. 
Many of the studies were conducted on 
individuals or groups of individuals who 
previously reported an adverse response 
to a sulfite-containing food. To quantify 
adequately the presence and severity of 
adverse sulfite sensitivity responses, 
clinical investigators exposed 
individuals to measured quantities of 
sulfiting agents in which the amount of 
sulfiting agents was expressed as sulfur 
dioxide equivalents. The investigators 
then reported the extent of any adverse 
response in terms of a drop in what is 
often called the patients’ “forced 
expiratory volume at 1 second” (FEV:). 

For example, in 1973, Kochen reported 
that a mildly asthmatic child 
experienced acute, transient asthmatic 
reactions following ingestion of freshly 
opened sulfite-containing foods (Ref. 8). 
Reports about this type of reaction were 
relatively rare until recently. However, 
challenge testing was not carried out to 
determine if sulfites were the causative 
agents in this case. Subsequently, 
Prenner and Stevens, in 1976, presented 
a case report of anaphylaxis occurring 
in e 50-year old nonasthmatic male who 
consumed a restaurant meal that 
included a green salad sprayed with a 
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product containing bisulfite (Ref. 9). 
Oral challenge with sodium bisulfite (10 
milligrams total dose) resulted in 
erythema, itching, nausea, warmness, 
coughing, and bronchoconstriction for 
about 1 hour. Lung function 
measurements were not made nor was a 
placebo administered as a part of the 
challenge. 

In 1977, Freedman interviewed 272 
asthmatic patients and reported that 30 
experienced exacerbations of asthma 
following ingestion of orange drinks 
made with sodium bisulfite (Ref. 10). 
Fourteen of the 30 patients allowed 
challenge tests with a single dose of 
sodium metabisulfite solution containing 
25 milligrams sulfur dioxide equivalents 
in a weakly acidic solution (sulfur 
dioxide concentration 100 ppm). Within 
2 to 25 minutes, 8 of the 14 patients 
challenged gave a positive response, 
defined as a drop of at least 12 percent 
in FEV;. 

In one case, Baker et al. reported 
bronchospasm in an asthmatic patient 
following ingestion of canned crabmeat 
salad with a vinegar dressing (Ref. 11). 
Oral challenge of this patient with 
sodium metabisulfite resulted in severe 
bronchospasm within 30 minutes. No 
reaction was observed after ingestion of 
the canned crabmeat alone when given 
as a Clinical challenge. In a second 
patient whose asthma was provoked by 
wine, a single-blind oral challenge with 
a capsule containing 500 milligrams 
sodium metabisulfite caused a drop in 
peak flow rate from about 440 liters per 
minute before challenge to 100 liters per 
minute 30 minutes after challenge. 
Challenge with a placebo capsule did 
not produce a significant pulmonary 
change in the second patient. 

In 1983, Schwartz reported the clinical 
presence of vague, general symptoms 
following oral challenge with 
metabisulfite in two patients who 
developed dizziness, weakness, nausea, 
chest tightness, tachycardia, and 
dyspnea associated with restaurant 
meals (Ref. 12). Pulmonary function 
studies during an oral metabisulfite 
challenge showed no changes. 

Stevenson and Simon reported in 1981 
on clinical investigations on four 
patients with histories of severe 
bronchoconstriciion and anaphylaxis 
associated with consumption of 
restaurant meals (Ref. 13). Single-blind 
oral challenges were administered to 
these patients in the fasting state and 
while they were taking their usual 
medications. Placebo capsules were 
administered orally every 30 minutes on 
the first morning of testing, and capsules 
containing 1, 5, 10, 25, or 50 milligrams of 
potassium bisulfite were given 
sequentially ever 30 minutes on the 


second day. FEV: values were measured 
at 30-minute intervals on both days. All 
four patients reacted to bisulfite 
challenges, developing asthmatic 
symptoms 10 to 15 minutes after 
ingestion of a provocative dose (10, 25, 
or 50 milligrams). FEV; decreased 34 to 
49 percent at 30 to 90 minutes after are 
provocation. Systemic symptoms 
including flushing, tingling, and 
faintness occurred in all subjects. 
Subsequent oral challenge of six sulfite- 
sensitive asthmatic patients with sulfite 
solutions produced responses equal to 
the responses observed after oral 
capsule challenge but at levels 
approximately one-half of the 
provocative capsule dose (Ref. 14). 
Fifteen additional asthmatic patients 
with a history of incrased asthmatic 
responses associated with consumption 
of food and beverages were serially 
challenged with capsules containing 5, 
10, 25, and 50 milligrams sodium 
metabisulfite (Ref. 15). Only one of these 
patients had a significant response to 
the challenge. In that case, 
administration of 5 milligrams sodium 
metabisulfite produced a fall of 28 
percent in FEV; in 2 minutes. 

Capsules containing 1.4, 14, 144, or 
288 milligrams potassium metabisulfite 
were sequentially administezed to 134 
patients selected from a clinic 
population of 1,073 patients having 
asthma and related allergic symptoms 
(Ref. 16). Decreases in FEV; values of at 
least 15 percent were reported in 50 of 
the 134 patients challenged. Based upon 
these challenges, Buckley et al. (1985) 
estimated that 4.6 percent of asthmatic 
patients respond to sulfite challenge 
(Ref. 16). 

In another clinical study, lettuce 
treated with sodium bisulfite was 
employed as an oral challenge to 
evaluate pulmonary function of five 
stable, previously documented sulfite- 
sensitive asthmatic patients after 
consumption of food containing sulfiting 
agents (Refs. 17 and 18). Three-ounce 
portions of lettuce were dipped 
according to package instructions in a 
commercial vegetable freshener 
containing sodium bisulfite or in a 
similar commercial product that did not 
contain a sulfite salt. Approximately 10 
milliliters of solution (80 to 90 milligrams 
bisulfite) adhered to the lettuce after 
draining. All five patients showed a 
significant decreased in FEV; (mean 
decrease 44 percent, range 31 to 64 
percent) after consuming the sulfite- 
treated lettuce. None reacted to the 
control lettuce. Four of the patients were 
described as having moderate asthmatic 
responses, while the fifth had a life- 
threatening response requiring extensive 
emergency treatment (Ref. 18). 
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Not all clinical investigations 
reviewed by the Panel provided equally 
convincing and strong evidence for an 
association between exposure to sulfites 
and adverse responses. In one study 
performed by Sonin and Patterson in 
1985, 12 patients with idiopathic 
anaphylaxis, 9 of whom had a history of 
reactions associated with restaurant 
meals, and 10 control subjects were 
challenged with increasing oral doses of 
sodium metabisulfite dissolved in 
lemonade (Ref. 19). A similar extent of 
mild nonspecific irritant and subjeciive 
symptoms were reported in both groups 
of patients. No anaphylactic responses 
occurred in the 12 patients with 
idiopathic anaphylaxis. No 
bronchospasm occurred, although 
pulmonary functions was abnormal in 
three of these patients. 

Similarly, in a presentation made at 
the open meeting of the ad hoc Review 
Panel, Taylor reported that oral capsule 
challenge of 100 non-steriod-dependent 
asthmatic patients with potassium 
metabisulfite resulted in no cases of 
sulfite sensitivity that could be 
confirmed by doubie-blind challenge 
(Ref. 20). However, single-blind 
challenges of 69 stercid-dependent 
asthmatic patients resulted in a 
decrease in FEV; of at least 20 percent 
in 14 cases. Double-blind challenges of 
five of these steroid-dependent patients 
resulted in significant decreases in FEV: 
in only two cases. 

In another study, FEV: values did not 
decline and no manifestations of sulfite 
sensitivity were reported following 
administration of bisulfite to five 
steriod-dependent asthmatic patients 
without histories of responses 
associated with restaurant meals (Ref. 
13). 

Experience with oral challenge testing 
of sulfites has led to differing opinions 
concerning the extent of sensitivity 
resposes to sulfiting agents. Based upon 
their clinical work with capsule and 
solution challenges of a group of 
asthmatic patients, Simon et al. (Ref. 21) 
and Simon (Ref. 18) estimate that 5 to 10 
percent of the 10,000,000 asthmatic 
patients in the United States may be 
sensitive to orally ingested sulfiting 
agents. Buckley et al. suggest a 
prevalence of 4.6 percent for sulfite 
sensitivity based on capsule challenges 
of selected members of a clinic 
population having asthma and related 
unusual allergic symptoms (Ref. 16). A 
lower prevalence of sulfite sensitivity (1 
to 2 percent of the overall asthmatic 
population) is estimated by Taylor (Ref. 
20) whose clinical results with capsule 
challenge suggest that sulfite sensitivity 
is limited to steroid-dependent 
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asthmatic patients. Patterson and 
colleagues have yet to identify sulfite 
sensitivity among idiopathic 
anaphylactic patients selected from an 
extensive asthmatic population and 
consider that sulfite sensitivity may be a 
minor problem (Ref. 22). Although a 
number of individuals have been 
clinically tested for sulfite sensitivity by 
oral challenge, there is no compilation of 
data available on the distribution of 
asthmatic and nonasthmatic patients 
sensitive to sulfiting agents according to 
age, sex, race, genetic traits, ethnicity, 
and other variables. 

3. Individual Case Reports. The Panel 
reviewed copies of all the consumer 
complaints that had been sent to FDA, 
which, at the time the Panel did its 
work, numbered about 300. These 
included reports by individual 
consumers who were both asthmatic 
and nonasthmatic. The Panel also 
reviewed some, more thorough, case 
reports submitted by physicians. Some 
of the consumer and physician reports 
included additional information from 
followup investigations conducted by 
FDA field personnel. The Panel 
concluded that these reports indicate an 
association between adverse responses 
and the ingestion of meals that include 
foods containing sulfiting agents. 


C. The Panel’s Conclusions and 
Recommendctions 


The Panel concluded, in part, that the 
available information contains sufficient 
evidence to demonstrate a hazard of 
unpredictable severity to sulfite- 
sensitive individuals when they are 
exposed to sulfiting agents in some 
foods at levels that are now being used. 

The Panel concluded that the reported 
associations are sufficiently numerous, 
and the responses sufficiently severe, to 
deserve serious attention. It found that, 
in some cases, sulfite-sensitive 
individuals have had life-threatening 
responses following exposure to sulfite- 
treated foods and recommended that 
practical means be found to protect 
these individuals from the potential 
hazards of sulfites. 

The Panel specifically noted that fresh 
fruits and vegetables dispensed in food- 
service establishments or sold in grocery 
stores are among the foods that have 
been shown to elicit adverse responses. 

The Panel concluded “that additional 
labeling requirements alone would not 
assure protection.” 

It further concludes: 

This is particularly likely when sulfite- 
treated fresh fruits and vegetables and pre- 
cut potatoes are dispensed in food service 
establishments or sold in grocery stores, and 
consumers, service and store personnel are 


not adequately aware that sulfite agents are 
present. 

Information provided to the Panel indicates 
that the use of sulfites on fresh produce in 
food service establishments is being 
discouraged by the National Restaurant 
Association and the Produce Marketing 
Association, and that use has decreased over 
the past two years. Such voluntary 
curtailment of sulfite use on such products is 
an important step in reducing opportunities 
for unsuspecting sulfite-sensitive individuals 
to be exposed, and discontinuance of these 
uses should be encouraged by appropriate 
use of the regulatory process. 


IV. Discussion 
A. This Proposal 


In this proposal, FDA is announcing 
that based on the data and information 
that have become available to it since 
publication of its July 9, 1982, proposal 
on sulfiting agents; on the conclusions . 
that the Panel reached in its 1985 
reexamination of the GRAS status of 
sulfites; on its evaluation of the Panel 
report; and on other available data, it 
believes that there is no longer a basis 
to find that the use of sulfiting agents as 
a preservative on fruits or vegetables 
intended to be served or sold raw to 
consumers is GRAS. 

Under 21 U.S.C. 321(s), for the use of a 
substance to be GRAS, there must be a 
consensus among qualified experts that 
that use has been shown to be safe. 
Given the recent evidence of severe 
acute responses reported in some 
individuals who have eaten sulfited 
fruits and vegetables and the other 
information discussed in this document, 
FDA believes that a consensus that this 
use of sulfites is safe does not currently 
exist. As a result, the agency is 
proposing to amend Part 182 to exclude 
this use from those that are GRAS under 
the regulations on the sulfiting agents. 

FDA is basing this action on a number 
of factors: 

1. There are people within the U.S. 
population, whose number may be as 
high as 1 million, accordjng to some 
estimates, who are sulfite sensitive and 
suffer allergic-type responses of 
unpredictable severity upon ingesting 
foods treated with sulfiting agents. 

2. The use of sulfiting agents by 
restaurants and other food-service 
establishments on fruits and vegetables 
presented to the consumer for sale as 
fresh (e.g., salad bars) is cited in the 
largest fraction (nearly half) of the 
consumer complaints of adverse 
responses received by FDA. 

3. Although sensitive individuals can 
possibly avoid sulfite-treated foods that 
are packaged and labeled, the use of 
signs has not proven to be effective in 
protecting sensitive persons in such 
situations as restaurant salad bars, 
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when sulfiting agents are used on fruits 
and vegetables intended to be served or 
sold raw to consumers or presented to 
consumers as fresh. Adverse responses 
alleged to be associated with these uses 
have continued despite some States’ 
efforts to require signs. Moreover, the 
Panel has stated that it believes that the 
use of signs will not be an effective 
means of protecting sensitive 
individuals. Furthermore, FDA believes, 
as stated earlier, that labeling in 
restaurants and grocery stores is not a 
practical alternative because labeling in 
those environments is not customarily 
used and because of the difficulty of 
enforcing such labeling at either the 
Federal or State level. 

4. In addition, the levels of sulfiting 
agents on raw fruits and vegetables are 
likely to vary widely and will depend 
upon the care exercised by food-service 
personnel in following use instructions 
for their application. Thus, a significant 
potential exists for abuse or misuse of 
these chemical preservatives. 

5. Because many restaurants now 
operate salad bars without using 
sulfites, it appears that substituting 
alternative preservatives or 
implementing revised operating 
procedures (e.g., refilling salad bar items 
more frequently) is a feasible course of 
action. 

FDA believes that there is a pressing 
need for it to act with regard to the use 
of sulfites on raw fruits and vegetables. 
The response of certain individuals to 
sulfite-treated foods is often 
unpredictable, and the allergic-type 
responses can be extremely severe, even 
fatal. Consequently, the agency must act 
quickly to diminish the likelihood of 
additional severe adverse responses in 
unsuspecting consumers. 

Therefore, the agency is allowing only 
30 days for interested persons to 
comment on this proposal. Although 21 
CFR 170.38(b)(2) states that 60 days will 
normally be given for comment on a 
proposal to find that the use of a 
substance is not GRAS, the procedures 
in § 170.38 are subject to Part 10 (21 CFR 
Part 10). (See 21 CFR 170.38(b)(1).) 

- Under § 10.40(b)(2), the agency may 
shorten a comment period for good 
cause. As stated above, the agency 
believes that its concerns about the 
protection of the public health provide 
good cause for shortening the comment 
period in this instance. 

FDA's concerns about the potential 
hazards from the use of sulfiting agents 
on fruits or vegetables intended to be 
served or sold raw extends to those 
fruits and vegetables that may not 
actually be fresh but that are presented 
to the consumer as fresh (e.g., thawed 





frozen fruits and vegetables). Therefore. 
the proposed amendments to Part 182 
reflect this concern. 


B. Exclusions 


The use of sulfiting agents on grapes 
is not included in this proposal. Sulfiting 
agents are used on grapes as a fungicide 
rather than as a preservative. Therefore, 
this use is subject to regulation by the 
Environmental Protection Agency under 
the Federal Insecticide, Fungicide, and 
Rodenticide Act and not to regulation by 
FDA. (7 U.S.C. et seq.) 


V. Other Relevant Information 
A. General Comments 


FDA received numerous comments on 
its July 9, 1982, proposal to affirm the 
GRAS status of certain sulfiting agents. 

Three comments from the food 
industry related to the use of sulfiting 
agents on fresh fruits and fresh 
vegetables. One comment was from a 
trading association, and two were from 
restaurant chains. These comments 
simply informed FDA that they were in 
fact using sulfiting agents on fresh fruits 
and vegetables. 

One comment from a private testing 
laboratory stated that it had tested 
foods for sulfite content and reported on 
the levels that it had measured. 

B. Citizen’s Petition 

On October 28, 1982, the agency 
received a citizen petition signed by 
three consumers, a physician, a 
scientist, and representatives of the 
Center for Science in the Public Interest 
(CSPI), Washington, DC. The petitioners 
requested that FDA amend certain food 
standards and rescind certain food 
additive regulations, prior sanctions, 
and advisory opinions that permit the 
use of sulfiting agents at a level of more 
than 350 micrograms per serving. The 
petitioners also requested that FDA 
require warning labels on any food 
products in which sulfiting agents must 
be used in amounts greater than 350 
micrograms per serving to perform 
essential public health functions. 

In a supplement to this petition, which 
was submitted on March 15, 1983, the 
petitioners requested that FDA ban the 
use of sulfiting agents in restaurant 
salad bars, withdraw the prior sanction 
permitting the use of sodium bisulfite on 
potatoes, and institute appropriate 
enforcement action against sulfite- 
containing products that are labeled for 
use on vegetable salads because 
vegetable salads are a significant source 
of thiamine (vitamin B,). 

FDA has considered the requests 
made in the CSPI petition and the 
supplement. Because this proposed 
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rulemaking is intended to address only 


‘the use of sulfiting agents in fruits and 


vegetables intended to be served raw or 
sold raw to consumers, the agency will 
respond here only to the requests that 
are relevant to these uses. FDA will 
respond to the other issues raised in the 
citizen petition in future Federal Register 
documents. 

The petitioners submitted data to 
support their claim that vegetable salads 
are a significant source of thiamine, and 
that products that instruct users to apply 
sulfiting agents to. these foods are 
misbranded. The petitioners suggested 
that FDA issue an appropriate 
regulatory letter to all manufacturers of 
such products. 

FDA acknowledges that it has never 
authorized the use of sulfites on foods 
that are recognized as a significant 
source of thiamine. Foods that can serve 
as significant sources of vitamins, 
including thiamine, are defined in 21 
CFR 101.9(c)(7)(v) as those that supply 
at least 10 percent of the minimum daily 
requirement for vitamins, which in the 
case of thiamine is 0.15 milligram. FDA 
has calculated the amount of thiamine 
present in a traditional serving of salad 
(1 cup lettuce, 4% tomato) as being less 
than 0.15 milligram (Ref. 6). FDA 
concludes, therefore, that an average 
serving (according to the results of the 
U.S. Department of Agriculture 1977- 
1978 Nationwide Food Consumption 
Survey) of a green salad does not serve 
as a significant source of thiamine. For 
this reason, FDA also concludes that it 
cannot grant the petitioners’ request for 
enforcement action against products 
containing sulfiting agenis that are 
labeled for use on vegetable salads. 

Nonetheless, FDA has tentatively 
concluded that it is necessary for the 
agency to take action against the use of 
sulfiting agents on fruits and vegetables 
intended to be served or sold raw to 
consumers. It is proposing that action in 
this document. Moreover, should this 
regulation become final, products 
containing sulfites and labeled for use 
on fresh vegetable salads would be 
adulterated under section 402{a}{2)(C) of 
the act (21 U.S.C. 342(a)(2)(C)). They 
would be adulterated under th. * section 
because a sulfite intended to be used to 
preserve the freshness of raw fruits and 
vegetables would be an unapproved 
food additive and therefore unsafe 
under section 409{a) (21 U.S.C. 348{a)). 


VI. Conclusions 


This proposed rulemaking announces 
that currently available information has 
created significant questions about 
whether the use of sulfiting agents in 
fruits and vegetables intended to be 
served raw or sold raw to consumers is 
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safe. As a result, FDA believes that this 
use of sulfites can no longer be 
considered to be GRAS. The agency is 
proposing in this document to amend 
Part 182 to exclude the use of sulfiting 
agents on fruits and vegetables intended 
to be served or sold raw to consumers 
as fresh from the uses of sulfiting agents 
that are GRAS. Such use of sulfiting 
agents would constitute the use of 
unapproved food additives and would, 
therefore, cause any food to which they 
have been added to be adulterated and 
in violation of section 402{a}({2}{C) of the 
Act. The comment period for this 
proposal is 30 days. 

The agency requests comments from 
all interested persons on all relevant 
issues relating to this proposal. The 
agency especially seeks comments 
relating to the following: 

1. Additional evidence concerning 
whether there is an association between 
exposure to sulfites on fresh fruits and 
vegetables and adverse responses in 
sulfite-sensitive individuals; 

-2. Data on the extent to which 
restaurants, other food-service 
establishments, grocery stores, and 
other produce handlers currently use 
sulfiting agents on fruits or vegetables: 
and 

3. Practical alternatives to the use of 
sulfites on fresh fruits and vegetables. 


VIL Economic Impact 


FDA has determined that the primary 
cost of this proposed rule results from 
the substitution of other additives or 
procedures for sulfiting agents. In 
accordance with section 605{b) of the 
Regulatory Flexibility Act (Pub. L. 96- 
354), the agency has determined that no 
significant economic impact on a 
substantial number of small entities, 
including small businesses, will derive 
from this action. Further, in accordance 
with Executive Order-12291, FDA has 
analyzed the economic effects of this 
proposal and has determined that it is 
not a major rule as defined by that 
Order. 

The agency's findings of no major 
economic impact and no significant 
impact on a substantial number of small 
entities, and the evidence supporting 
these findings, are contained in a 
threshold assessment which may be 
seen in the Dockets Management Branch 
{address above). 


VII. Environmental Impact 


The agency has considered the 
potential environmental effects of this 
action and has concluded that the action 
will not have a significant impact on the 
human environment and that an 
environmental impact statement is not 
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required. The agency's environmental 
assessment and finding of no significant 
impact may be seen in the Dockets 
Management Branch, between 9 a.m. 
and 4 p.m., Monday through Friday. 
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X. Miscellaneous Information 


FDA is unaware of any prior sanction 
for the use of these ingredients in foods 
that covers the conditions identified in 
this document. Any person who intends 
to assert or to rely on such a sanction 
shall submit proof of its existence in 
response to this proposal. The 
amendments proposed above will 
constitute determinations that excluded 
prior-sanctioned uses would result in 
adulteration of the food in violation of 
section 402 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 342), and 
the failure of any person to come 
forward with proof of an applicable 
prior sanction in response to this 
proposal constitutes a waiver of the 
right to assert or rely on the sanction 
later. 

The agency believes, however, that 
even if a prior sanction does exist for 
the use of sulfiting agents on fruits and 
vegetables intended to be served raw or 
sold raw, reliance on that sanction 
would likely not be a sufficient 
justification to continue this use of 
sulfiting agents. FDA believes that 
recent information demonstrates that 
this use of sulfiting agents may be 
injurious to a significant number of 
people. Furthermore, present day food- 
processing practices and dietary trends 
could not have been anticipated before 


Federal Register / Vol. 50, No. 157 / Wednesday, August 14, 1985 / Proposed Rules 


1958, when a prior sanction would have 
been issued. Therefore, FDA tentatively 
concludes that the use of sulfiting agents 
on fruits and vegetables intended to be 
served raw to consumers or sold raw to 
consumers. would cause t’1e food to be 
adulterated within the meaning of 
section 402 of the act (21 U.S.C. 342). 

Interested persons may, on or before 
September 13, 1985, submit to the 
Dockets Management Branch (address 
above) written comments regarding this 
proposal. Two copies of any comments 
are to be submitted, except that 
individuals may submit one copy. 
Comments are to be identified with the 
docket number found im brackets in the 
heading of this document. Received 
comments may be seen in the office 
above between 9 a.m. and 4 p.m., 
Monday through Friday. 


List of Subjects in 21 CFR Part 182 


Generally recognized as safe (GRAS) 
food ingredients, Spices and flavorings. 
Therefore, under the Federal Food, 
Drug, and Cosmetic Act, it is proposed 

that Part 182 be amended as follows: 


PART 182—SUBSTANCES 
GENERALLY RECOGNIZED AS SAFE 


1. The authority citation for Part 182 
continues to read as follows: 


Authority: Secs. 201(s), 409, 701, 52 Stat. 
1055-1056 as amended, 72 Stat. 1784-1788 as 
amended (21 U.S.C. 201(s), 348, 371). 


2. In § 182.3616 by revising paragraph 
(c), to read as follows: 


§ 182.3616 Potassium bisulfite. 


* * * * * 


(c) Limitations, restrictions, or 
explanation. This substance is generally 
recognized as safe when used in 
accordance with good manufacturing 
practice, except that it is not used in 
meats or in food recognized as source of 
vitamin B;, and that it is not used on 
fruits or vegetables intended to be 
served raw to consumers or sold raw to 
consumers or to be presented to 
consumers as fresh. 

3. In § 182.3637 be revising paragraph 
(c), to read as follows: 


§ 182.3637 Potassium metabisulfite. 


* * * * * 


(c) Limitations, restrictions, or 
explanation. This substance is generally 
recognized as safe when used in 
accordance with good manufacturing 
practice, except that it is not used in 
meats or in food recognized as source of 
vitamin B;, and that it is not used on 
fruits or vegetables intended to be 
served raw to consumers or sold raw to 
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consumers or to be presented to 
consumers as fresh. 

4. In § 182.3739 by revising paragraph 
(c), to read as follows: 


§ 182.3739 Sodium bisulfite. 


* * * * 


(c) Limitations, restrictions, or 
explanation. This substance is generally 
recognized as safe when used in 
accordance with good manufacturing 
practice, except that it is not used in 
meats or in food recognized as source of 
vitamin B;, and that it is not used on 
fruits or vegetables intended to be 
served raw to consumers or sold raw to 
consumers or to be presented to 
consumers as fresh. 

5. In § 182.3766 be revising paragraph 
(c), to read as follows: 


§ 182.3766 Sodium metabisufite. 


* * * * * 


(c) Limitations, restrictions, or 
explanation. This substance is generally 


recognized as safe when used in 
accordance with good manufacturing 
practice, except that it is not used in 
meats or in food recognized as source of 
vitamin B;, and that it is not used on 
fruits or vegetables intended to be 
served raw to consumers or sold raw to 
consumers or to be presented to 
consumers as fresh. 

6. In § 182.3798 by revising paragraph 
(c), to read as follows: 


§ 182.3798 Sodium sulfite. 

(c) Limitations, restrictions, or 
explanation. This substance is generally 
recognized as safe when used in 
accordance with good manufacturing 
practice, except that it is not used in 
meats or in food recognized as source of 
vitamin B,, and that it is not used on 
fruits or vegetables intended to be 
served raw to consumers or sold raw to 
consumers or to be presented to 
consumers as fresh. 


32837 


7. In § 182.3862 by revising paragraph 
(c), to read as foliows: 


§ 182.3862 Sulfur dioxide. 


* = * * * 


(c) Limitations, restrictions, or 
explanation. This substance is generally 
recognized as safe when used in 
accordance with good manufacturing 
practice, except that it is not used in 
meats or in food recognized as source of 
vitamin B,, and that it is not used on 
fruits or vegetables intended to be 
served raw to consumers or sold raw to 
consumers or to be presented to 
consumers as fresh. 


Dated: July 24, 1985. 
Frank E. Young, 
Commissioner of Food and Drugs. 
Margaret M. Heckler, 
Secretary of Health and Human Services. 
[FR Doc. 85~19282 Filed 8-12-85; 8:45 am} 
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